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EstopreL By JupGMENT.—The case of Gould v. Evans- | Iowa, granting letters of administration is not an adjudi- 
ville and Crawfordsville Railroad Co., elsewhere printed, | cation at all. No notice of any kind is required to be 
will, perhaps, interest the bar generally, and the bar of'| served prior to granting them, and none need be served af- 
Indiana in particular, from the fact that it is understood to | terwards. It is true the administrator must, after his ap- 
deny the doctrine contained in Stevens v. Dunbar, 1 Black- | pointment, publish notice of such appointment, but a fail- 
ford, 56, and Torseman v. Shepley, 6 Blackford, 56. We ure to do so merely extends the time for filing claims 
understand that this suit was brought by good lawyers, | against the estate and does not invalidate the grant of let- 
and fought all the way on the authority of those cases. ters. Nothing more is required than that a person entitled 
to letters shall file an affidavit of the death, with statement 
of the amount of personal property belonging to the es- 
tate, and file his bond. If approved, the letters are issued. 
Now this proceeding possesses none of the features of an 
adjudication. It lacks that essential feature of all adjudi- 
ance Co. v. Tisdale, published in 3 Cent. L. J. 130, seems | cations, to-wit, service of some process, whether by publi- 
to say that if the action had been brought by the adminis- | cation or otherwise. This ground, then, utterly fails. Nor 
tratrix as such, the letters of administration would have | do we think the case would be different in those states 
been prima facie proof of the death of the decedent, but | where some sort of notice is required to be served prior to 
that they were not such proof in case she sued in her pri-| issuing letters. In such case it would not be claimed that 
rate or individual capacity. Not being able to see any | issuing the letters would have the effect of a personal judg- 
reason forsuch a distinction, I was led to examine the case | ment on the fact of death against any person not served 
with more than usual attention, and after such an examin- | with the process, and no one claims that it is a rem judg- 
ation, I conclude that the case does not make the distinction | ment and conclusive. This ground, then, must be admitted 
stated in the head-note. With your permission I will state | to be untenable. : 
what seems to me to be the rule laid down in that case, Not only is there no sound reason for the admission of 
and which is unquestionably.sound in reason and support- | letters of administration to prove the fact of death in a 
ed by authority. suit on a policy of life insurance, but there is a very 

For the purposes of the argument we will divide the | strong reason against it. Almost every business is made 
cases on this question into two classes: 1. Those in which | the medium for the commission of fraud, and in the com- 
the liability of the defendant depends on the death of the | mission of these frauds, rascals often avail themselves of a 
person, as in suits on a policy of life insurance; 2. Those | knowledge of some of the nicest distinctions of the law. 
in which the liability of the defendant does not depend | For instance, a number of cases have lately arisen in Bre- 
upon the death of the person, as in cases where suit is | mer county, Iowa, in which notes given for small sums of 
brought upon some claim which the decedent might have | twenty. or twenty-five dollars have been raised by filling 
enforced in his lifetime, or could have enforced had he | in, before the word twenty, the words two hundred, thus 
lived. making the note read two hundred and twenty dollars. 

In the first class, the question at issue is, whether the de-| The note was drawn up by the payee, and a blank was 
fendant is liable at all, or not; and in the second class the left, affording plenty of room to write in the inserted 
question is, whether the defendant is liable to the particular | words. The maker did not fill this blank with any mark 
person who sues as plaintiff. In other words, in the one | or scratch so as to make it impossible to fill in those words. 
case the liability of the defendant is denied; and in the| Afterwards the payee wrote them in. The handwriting 
other, the authority of the plaintiff to sue is denied. yas the same as the other parts of the note. Nothing on 

Now we understand the case referred to, to hold that let-| the face of the note aroused suspicion. The payee was 
ters of administration are not evidence on the first point! thus enabled to negotiate the note for the increased 
above stated, but that they are evidence on the second )}amount. The maker having been thus negligent in sign- 
point. They are not proot of the fact of death, when that ing the note, is liable to the holder for value before due 
fact is of the sulistance of the issue; they are proof of the | for the full amount of the note. 
plaintiff’s legal capacity to sue, when that capacity is not; Now, let it be understood that letters of administration 
admitted. Therefore, in a case in which the second named | are admissible to prove the fact of death, in an action on a 
point is not involved, the letters are notadmissible for any | policy of life insurance, and a new class of frauds will 
purpose. But both these points may be involved in the | soon develop itself. Nothing will be easier than to procure 
same case; for instance, where the administrator sues on a/ a policy for a large sum. In a year or two the person 
policy of life insurance made for the benefit of the estate. | whose life is insured can disappear under circumstances 
n this case the letters of administration would clearly be | much more suspicious than those under which Tisdale dis- 
admissible, but not for the purpose, of proving the fact of appeared. Then letters of administration can be procured, 
death, They are admitted on the second point above named. | and the case is made. It is as much the duty of the courts 
On that ground they were admissible in the case of Tisdale, | to make fraud difficult to commit as it is to punish it after 
Admx. y. Conn. Life Ins. Co., 26 Iowa, 177, and 28 Iowa, | its commission. If courts make it easy to commit fraud, 
12; but when the court in its opinion in that case in the they must expect to be frequently called upon to punish it ; 
26 Lowa held that they were prima. facie proof of death, | and the duty of preventing crime is certainly as high a 
we think it erred. The true rule is that letters of admin- | duty and as beneficial to society as the duty of punishing 
istration are not in any case admissible to prove death | it atter it is committed. This sort of fraud would be com- 
where the liability of the defendant depends on the death, | mitted just as easily if suit was brought by the adminis- 
that is, where the fact of the death is of the substance of'| tratrix as such, as in a case in which the plaintiff sued in 
the issue. Ihave heard of no ground on which they are | an individual capacity. Hence the reason, if good at all, 
admissible for that purpose except that the granting them | requires such proof to be excluded in all cases. — 
is an adjudication of the fact of death, and is entitled to Hiram SHAVER. 
the same force as evidence, as any other adjudication by a] New Hampron, Iowa. 
court of competent jurisdiction. But under the laws of [On examining again the case of Mutual Benefit Life Insurance Co 
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v. Tisdale (ante, p. 180), we are satisfied that our head-note was inac- 
curate in the respect pointed out by our contributor, and that he has set 
forth with unusual clearness the true principles which underlie the 
question. Ed. Cent. L. J.] 





Unanimity of Juries. 


A committee of the Wisconsin legislature have reported 
in favor of submitting to the people of that state a consti- 
tutional amendmeat empowering a less number of jurors 
than twelve to return a verdict. The report of the com- 
mittee is long, and contains, mixed with considerable desul- 
tory argument, a good deal of practical information. 

The following extract from Cooley’s Blackstone, Vol. 2, 
p- 314, note, is given in explanation of the origin of the 
rule which requires the unanimity of twelve men: “ The 
unanimity of twelve men, so repugnant to all experience 
of human conduct, passions and understandings, could 
hardly, in any age, have been introduced into practice by 
a deliberate act of the legislature. But that the life, and 
perhaps the liberty and property of a person should not be 
affected by the concurring judgment of a less number than 
twelve where more were present, was a law founded in 
reason and caution, and seems to be transmitted to us by 
the common law, or from immemorial antiquity. The 
grand assize might have consisted of more than twelve, 
yet the verdict must have been given by twelve or more ; 
and if twelve did not agree, the assize was afforced, that 
is, others were added till twelve did concur. This was a 
majority, and not unanimity. A grand jury may consist 
of any number from twelve to twenty-three inclusive, but 
a presentment ought not to be made by less than twelve. 
The same is also true of an inquisition before the coroner. 
In the high court of parliament, and the court of the lord 
high steward, a peer may be convicted by the greater 
number ; yet there can be no conviction unless the greater 
number consists of at least twelve. Under a commission 
of lunacy the jury was seventeen, but twelve joined in the 
verdict. A jury upon a writ of enquiry may be more than 
twelve. In all these cases, if twelve only appeared, it fol- 
lowed as a necessary consequence that to act with effect 
they must be unanimous. Hence it is suggested, as a con- 
jecture respecting the origin of the unanimity of jurors, 
that, as less than twelve, if twelve or more were present, 
could pronounce no effective verdict, when twelve only 
were sworn, their unanimity became indispensable.” 

The following curious information is also given concern- 
ing the attempt to introduce the principle of the unanimity 


of verdicts into Scotland. The committce say: “The act of 


parliament designed to confer upon the Scottish people this 
so-called fog pense of liberty,’ contain the following pro- 
visions: Be it enacted, &c., That all verdicts shall be given 
by the whole number of the jury agreeing to the verdict, 
&e, 55, Geo. ITI, chap. 42, sec. 34. This statute, so repugnant 
to a people not trained to traditional veneration for the 
jury system, proved to be exceedingly unpopular. They 
could not see a logical conformity in making twelve men 
swear that they would do justice according to their con- 
sciences, and then coercing them by confinement and starva- 
tion until they had agreed to be all of one mind. In 
speaking of the innovation, a Scottish judge is said to have 
remarked that ‘no act of Parliament will make twelve 
Scotsmen of the same opinion on any given point,’ and 
the history of jury trials in that country will furnish many 
examples, showing that the Scotch juries are not the 
only juries that agree to ‘disagree.’ In obedience to the 
a demand, the rule of unanimity was relaxed in 1854 

y the following section of an act of Parliament of that 
year: Be it enacted, &c., From and after the passage of 


this act, if upon the trial by jury of any civil cuuse in the 
court of session in Scotland the jury are unable to agree 
upon a verdict, and if after having been kept in delibera- 
tion for a period of six hours, nine of the said jury shall 
agree, the verdict agreed to by such nine may be returned 
as the verdict of the jury, and shall be taken and shall have 





the same force and effect as if found unanimously by the 
whole of said jury, any statute to. the contrary notwith- 
standing. 17 and 18 Vict., chap. 59. In 1859 an act was 
passed, (22 and 23 Vict., chap. 7,) giving still greater lati- 
tude to the verdicts of jurors; providing that if after three 
hours’ deliberation, nine of the jury agree, a verdict may 
be returned, and that the jury may be discharged without 
a verdict after six hours’ deliberation. The foregoing 
furnishes at least one example where, after a thorough trial 
of the present jury system, for a period of about forty 
years, the requirement of unanimity was abandoned, and 


| the right of nine jurors of the twelve to return a verdict 


was established by law.” 

The committee argue, and we think conclusively, that 
there is no restriction in the federal constituion which 
would prohibit a state from making such a change in its 
jury system. It has been laid down in Barron v. Mayor of 
Baltimore, .7 Peters, 248, and other decisions of the Su- 
preme Court of the United States, that the fifth amend- 
ment to the federal constitution, which is supposed by some 
to stand in the way of such an innovation, is restrictive 
upon the federal government only, and not upon the states. 
Nor can the Ordinance of 1787 be appealed as prohibiting 
such a change. That celebrated compact has been held to 
have been extinguished by the Constitution of the United 
States. Pollard v. Hagan, 3 How. 212; Permoli v. New 
Orleans, 3 How. 589, 610; Strader v. Graham, 10 How. 
82, 94. 

We agree with the conclusions of the committee, and we 
are halt inclined to think that Governor Carpenter of Iowa 
did not use language too strong, when, in his message to the 
legislature of that state in January last, he characterized 
the requirement of unanimity in a jury in order to a ver- 
dict, as “an antique absurdity, which has too long fettered 
the administration of justice.” We regret that we can not 
think so well of the concluding sentences of the Wisconsin 
committee’s report (and the body of the report contains a 
good many expressions of the same kind). Such extrava- 
gant language, in our judgment, is out of place in any state 
paper. It has a tendency to counteract the desired effect, 
because it indicates that the authors of it have proceeded 
through the investigation in a heated temper, and that they 
have not weighed with due deliberation the recommenda- 
tions they make. Their language is as follows: “ Having 
seen the realms 6f the old grand jury system so success- 
fully and beneficially invaded in this state, we do not halt 
at proposing a reform in another branch of the jury sys- 
tem, which is no more sacred and venerable than was the 
grand jury system. We attack it because it prescribes rules 
and perpetuates methods for determining differences be- 
tween men that are rejected by all men in all other matters 
that concern their material interests. We condemn it as 
giving a single mind, and not always an honest one, equal 
consideration with that of eleven, that have reached a con- 
clusion through clearer perceptions and greater integrity. 
We arraign it before the bar of public opinion as 
being contrary to the spirit of a more enlightened 
age than the one in which it had its origin. We 
have no veneration for it, for though it be ancient, it 
has no grey hairs, and is no more entitled to veneration on 
account of its antiquity than isan Egyptianmummy. We 
put it behind us, as belonging to the ancient past, serving 
its purpose well enough in its day, perhaps, but it has no 
place in the machinery devised in a more progressive age 
for determining differences, where it can only obstruct, in- 
stead of assist, in promoting the ends of justice. We de- 
nounce it as fruitful of litigation, as retarding justice, as 
shielding crime; we doubly denounce it as absurd.” 





Confiscation and Abeyance. 
It is a striking feature in a branch of knowledge so char- 
acteristically changeable as the law, that, notwithstanding 
certain rules and principles may seem to have become ob- 
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solete through long disuse, and present want of adaptation 
to surrounding institutions and practices; yet they often 
unexpectedly reappear with all their original practical 
force, and, just in proportion to the duration of their dis- 
appearance, puzzle those administrators of the law who 
are unexpectedly ¢alled upon to construe and apply them. 





A signal illustration of this remark is found in the case of 


Wallach v. Van Riswick, recently decided by the Supreme 
Court of the United States, and reported at length in the 
CenTRAL Law Journat of February 25, 1876 (p. 126). 
Confiscation, Forfeiture, Attainder, Corruption of Blood, 
are terms very familiar to the common law, which is our 
law; but they have long since ceased, even in England, to 
have much practical meaning, and, for a century, in the 
United States, have remained as dormant as King, Lords and 
Commons. But among other valuable lessons which have, 


the last few years, is the harsh,-but useful one, that our 
boasted republic has no guaranty of exemption from those 


the sternest penalties in a code, fondly supposed to have 
been qguoad hoc long since outgrown and outlived. The 
facts of the case reterred to, it will be remembered, were 
briefly these : One Wallach, an officer in the Confederate 
army, owned real estate in Washington, which was seized 


July 17, 1862, a libel for its condemnation duly filed, and 











sold under a writ of venditioni eaponas, the defendant, Van 
Riswick, becoming the purchaser. On the 3d of February, 
1866, Wallach, having returned to Washington, made a 
deed, purporting to convey the land in fee simple, with 
covenants of general warranty, to Van Riswick, Wallach’s 
wife joining in the deed. On February 3, 1872, Wallach died, 
and the plaintiffs filed this bill in equity to recover the land, 
as his heirs, upon the general ground, that the defendant 
held an estate only for the life of their father, and upon 
his death it vested in them by an inheritance. It will be 
seen at once, that the facts of the case presented a novel di- 
lemma. The 5th section of the act in question required 
«the President to cause the seizure of all the estate and 
property, money, stocks, credits and effects of the persons 
therein after described, of whom Wallach was one, and to 


apply the same and the proceeds thereof to the support of 


the national army, and declared that all transfers of such 
property should be null and void. On the other hand, 
Congress passed a contemporaneous resolution, obviously 
for the purpose of reconciling the act with the constitu- 
tion, that “no proceedings under said act should be so con- 
strued as to work a forfeiture of the real estate of the of- 
fender beyond his natural life.” On its face, the case, there- 
fore, was simply this: If by the confiscation, the United 
States seized and sold to the defendant only an estate for 
the life of Wallach, the natural result would be, that the 
residuum of the tide remained in him, and passed by his 
subsequent conveyance to the defendant, leaving nothing 
for the plaintiffs to inherit. If, on the other hand, the con- 
fiscation process passed a fee simple, this equally left the 
plaintiffs without any show of title. Hence quacunque via 
data, the action must fail. The court, however, reversing 
the judgment below, decided for the plaintiffs, boldly con- 
fronting the once irreverent heresy or legal absurdity of a 
fee simple in abeyance, and holding, no doubt correctly, 
that during the life of Wallach there was no fee simple es- 
tate in the land, but at his death the law created one in the 
plaintiffs, his heirs. Intrinsically, as all limitations of es- 
tates are but artificial creations of the law, that permanent 
interest known as a fee simple may as well be for a time 
non-existing, asany minor estate carved out of it. In the 
case of Freeman vy. West, 2 Mich. 165, the court, referring 
to the reason of the rule, which forbade abeyance, that it 
prevented the bringing of a real action for the land, re- 
marked upon the then existing substitution of ejectment 
for such action, as obviating this difficulty, and ranked the 


or ought to have been taught this nation by the events of 


internal perils, which call for the renewed application of 


by order of the President under the confiscation act of 





old doctrine as an astutia of the law. And at a still earlier 
period, in a somewhat similar connection, we find the re- 
mark: “ The judges of late years have had more consider- 
ation of the substance, viz., the passing of the estate, than 
the shadow, viz., the manner of passing it.” 3 Lev. 372. 

Another and a recent English case may be referred to, 
as perhaps remotely illustrating the interest of the govern- 
ment in a confiscated esta‘e, and also the doctrine of abey- 
ance. In the matter of the Braye Peerage, House of Lords, 
5 Bingh. N. C. 754, during the abeyance of a barony 
descendible to the heirs of the body, one of the co-heirs 
was attainted for treason. After the passing of an act to 
restore in blood the sons and daughters of the party at- 
tainted, A claimed through the attainted co-heir, and B 
through another co-heir. It was unanimously held by the 
ten judges to whom the case was submitted, that the crown 
had the right to determine the abeyance in favor of either 
of the co-heirs. Chief Justice Tindal says—Ib. p. 761—“all 
the instances found in the books, of the inheritance in land 
or other tenements being in abeyance, have this common 
property, that there is no person in existence who is capa- 
ble of taking. Tenant for a term of another life dies; the 
freehold is said to be in abeyance until the occupant enters. 
Lease for life, remainder to the right heirs of J. 8.; the fee- 
simple isin abeyance till J.S. dies. Co. Litt.342 b. If the 
parson of a church dies, the freehold of the glebe is in 
none during the time the parsonage is void, but in abey- 
ance, nor in consideration and in the understanding of the 
law until another be made parson ... and immediately 
when another is made parson the freehold in deed is in him 
as successor. Littleton, s. 647. And it is an admitted con- 
sequence, that when the right of the fee simple is in such 
abeyance, that by possibility it may every hour come in 
esse, there the fee simple can not be charged, granted, or 
forfeited until it come in esse.” 

The legislation to which we have referred, and the suc- 
cessive judicial constructions of it, are interesting and sug- 
gestive, although it is to be hoped that they have nearly 
or quite accomplished their work, and will not require to 
be brought into notice for an indefinite period to come. 
The statute of confiscation might have been more explicit, 
and have met in terms the embarrassment which has arisen 
in itsconstruction. It may well be termed a bungling piece 
of legislation. No freeman shall be disseized or divested 
of his freehold, but by the judgment of his peers, or by the 
law of the land, said Magna Charta. And no forfeiture 
shall outlast the life of the offender, says our own Magna 
Charta, the Consutution of the United States; yet a statute 
was passed, substantially in violation of both, and then 
legalized only by a bare resolution. Authorities upon par- 
liamentary law differ somewhat as to the precise nature 
and effect of legislative resolutions; but it is safe to say, 
that no such enactment should ever have been allowed to 
go upon the statute book—an enactment involving so 
grave and fundamental an error—without a subsequent 
explanation or modification embodied in a law of the land 
in the strictest sense of the words, not in a mere gloss or 
commentary, which neither commands nor forbids any- 
thing. Whoever would now refer to that resolution, and 
learn what is the existing rule upon the subject, half 
statute and half resolve, must probably search for it 
elsewhere than in the laws of Congress as published by 
authority. If there is any part of Judge Strong’s learned 
and able opinion in Wallach’s case not quite satisfactory, 
it is in the comparative weight given to the act and the 
resolution, which are diametrically opposed to each other. 
He says “the act .. . is an act for the confiscation of 
enemies’ property. Its purpose ... was to strengthen 
the government and enfeeble the public enemy by taking 
from the adherents of that enemy the power to use their 
property in aid of the hostile cause. . . . With such a pur- 
pose, it is incredible that Congress, while proven i the 
confiscation of an enemy’s land, intended to leave in that 
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enemy a vested interest therein, which he might sell, and 
with the proceeds of which he might aid in carrying on the 
war.” The opinion then proceeds to quote the words of 
the act, and afterwards those of the resolve, as we have 
heretofore stated them. The criticism to be made upon the 
paragraph cited is, that, where a statute is unconstitutional, 
if construed in a certain way, and still to construe it other- 
wise would involve a possible but partial defeat of its 
obvious purpose; it is to receive the tormer in preference 
to the latter of these constructions. The object of a statute 
is no doubt to have great weight in its interpretation in a 
doubtful case ; but should hardly be allowed to control the 
meaning of language which the court themselves represent 
to be so explicit as that used in the present case. The 
English of the whole matter would seem to be this: Con- 
gress had passed an incautious, because unconstitutional 
statute, having, as the court admit, a distinct and manifest 
purpose. Discovering this mistake, Congress resolves, in 
terms, “no proceedings under said act should be so con- 
strued as to work a forfeiture of the real estate of the 
offender beyond his natural life;” but, in fact, “no pro- 
ceedings should be so construed,” as Congress in the act 
clearly intended they should be construed, and as the court 
have now held they must be construed. 

With the greatest deference for the high tribunal by 
which this judgment was pronounced, we would venture 
to suggest, whether the confiscation of an estate in fee 
simple does not create a trust in the United States for the 
benefit of the heirs of an offending party. In England 
the king may be a trustee. 1 Cruise, 322, 331; 3 Bl. Com. 
427. And it is believed many cases have occurred where a 
state has been a trustee. If Congress has power to con- 
fiscate an estate for the life of the party only, but no 
power to pass a mere life estate to a purchaser, conform- 
ably with the strict rules of law, then does not equity step 
in, and, for the accomplishment of a two-fold purpose, 
otherwise self-repugnant, vest or create a trust in the goy- 
ernment, to terminate in favor of whoever shall be the 
heirs of the party at the time of his death. The case we 
have considered, of course, deals only with the heirs, and 
Van Riswick, who purchased first from the government, or 
the officer who represented it, and then from Wallach. 





But it would certainly be an exception to the ordinary 
vase of eviction from an estate bought and paid for, 
especially if done more than once, if there should be no 
afterpiece to such a drama, in the shape of a claim for 
damages on the part of Van Riswicl. Now the case finds 
that Wallach, long after the confiscation, made a deed pur- 
porting to convey the land in fee to Van Riswick with 
covenants of general warranty. Those covenants, after Wal- 
lach’s death, would bind his heirs, the present plaintiffs, 
making this judgment in their favor a mere mockery, 


unless the effect of the whole proceeding was, to create a | 


new limitation to them by a kind of designatio persone, 
instead of that inheritance which would make them the 
representatives and- impose upon them the liabilities of 
their ancestor. F. H. 





Fraudulent Conveyances—Return of Consideration. 
HENRY M. NEBLETT v. JAMES E. MACFARLAND. 
Supreme Court of the United States, October Term, 1875. 





1. He who seeks equity, must do equity.—The application of the rule 
to ‘a case where a party seeks relief in a court of equity from a sale of real 
estate, where the consideration was fraudulent, by asking a decree of re-con- 
veyance, does not require as a condition to the decree, anything further than a 
return of the consideration in specie: When the consideration was the cancel- 
lation of a bond secured by a mortgage, it would be sufficient to return the bond, 

by the cancellation. 


2. Parties to be restored to their former Co: 

against whom relief is sought may be placed in the same situation he 
would have occupied had the transaction never taken place, it is not necessary 
that the pro received on the fraudulent sale, as the consideration, should 
be restored to its original value, or that the party asking relief should account 
for its depreciation, nor keep the same in a state of preservation until the bill is 
filed. « asking relief is not required to place the others in the same 
position with reference to time. 


ndition.—In order that the 








District of Louisiana. 


| Bruossade bonds. * * 








Appeal from the Circuit Court of the United States for the 


Mr. Justice Hun? delivered the opinion of the court. 

The allegation of error in this case is confined to a single 
point. In his brief the counsel for the appellant says: ‘ The 
court erred in not making the payment of our bond a con- 
dition precedent to the reconveyance of the plantation, as 
set forth in our motion for a new trial; and on this ground, 
and from this point of the decree, do we appeal and ask for 
relief.” 

The action was brought to set aside the conveyance of a 
plantation in Louisiana, made by Macfarland to the appellant, 
Neblett, upon the allegation that the conveyance was obtained 
by the fraudulent acts and representations of Neblett and his 
father. 

The only consideration given, or professed to be given, by 
Neblett for the conveyance was the cancellation of a certain 
bond for the sum of fourteen thousand four hundred sixty- 
four 51-100 dollars, executed by Macfarland to Sterling Neb- 
lett, the father, and alleged to be the property of Henry 
Neblett. 

The court below adjudged the transaction to be fraudulent, 
directed the execution of a deed reconveying the property, 
and ordered the return and redelivery of the bond for $14,- 
464.51, unaffected by any endorsement of credit or payment 
thereon, and the same, with the mortgage made for its se- 
curity, to retain the same lien thereon and the same force and 
effect as if the deed had not been made or any cancellation of 
the bond taken place. 

The complaint now made is that, instead of directing a 
return of the bond in specie, as a condition for the return of 
the land, the court should have directed the payment of the 
amount of money secured thereby. 

In cases of this character the general principle is that he 
who seeks equity must do equity; that the party against 
whom relief is sought shall be remitted to the position he 
occupied before the transaction complained of. The court 
proceeds on the principle that as the transaction ought never 
to have taken place, the parties are to be — as far as pos- 
sible in the situation in which they would have stood if there 
had never been any such transaction. Bellamy v. Sabine, 2 
Phillips R. (Eng. — 425; Samy v. King, 5 H. L. 627; West. 
B’k of Scotland v. Addie, L. R., 1 Scotch App. Cas. 145; Gat- 
ley v. Newell, 9 Ind. 572; Johnson v. Jones, 13 Sm. & M. 580; 
Kerr on Fraud, 335, 343. This is, no doubt, the general rule. 

We do not, however, perceive that the principle will benefit 
the complaining party in this suit. 

1. Heis restored here to his property that he had and 
parted with when he received his deed, to wit, his bond and 
mortgage. If he had paid $14,500 in money and received in 
return only a bond for the like amount, of doubtful security 
and impaired by the lapse of time, he might well have com- 
plained. But he paid no money. He surrendered a bond 
against an insolvent debtor who had left the country, and a 
mortgage upon an estate abandoned by the owner, and in 
relation to which the Nebletts, father and son, make the most 
bitter complaints of its insufficient security. 

In his letter of September 29, 1869, Henry Neblett says: 
“Your deed lay in the hands of your uncle as anescrow. * * 
I have hesitated whether to abandon the place or struggle to 
save something by borrowing a large sum and risk of forced 
culture in latitude 30 1-4.” Sterling Neblett, the father, 
writes: “If Mendoza be correct, as he just advised, that 
there are numerous debts and some judgments against Moss- 
land, (the plantation in question,) liens on the property that 
Henry nor I did not know of; the trust deed on record at St. 
Martins give the only protection against them. * * Henry 
is absent and has long been the true owner of James Ed- 
munds’ bond. I thought of you if interested and my deed to 
Henry could arrange matters. But alas! so far unsuccessful 
—debts to others, less and less probability of buying the 
How much money will you provide 
Henry if he decides to go?” 

The letter of the same person of February, 1869, is filled 
with the accounts of the embarrassments and difficulties, of 
the depreciation of the estate, the claims for taxes, judgments, 
and general creditors. Among other things, he says, ‘“* I know 
Henry would let you have his debt (the bond in question) for 
fifty cents on the dollar.” 

We are not able to say, nor is it very material to know, 
whether these statements were false and fraudulent, or 
whether the security was really so inadequate as is here rep- 
resented. Whether good or bad he receives now the same se- 
curity that he then gave to his vendor. It would be a perver- 
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sion of justice to give him the full amount in money for a se- 
curity then worth but fifty cents on the dollar. If, on the 
other hand, it was then an adequate security, it is the same 
now. 

But, 2. It is no objection to a restoration of property re- 
ceived on a fraudulent sale, that it has fallen in value since 
the date of the transaction. Blake v. Morrell, 21 Beavan, 613 ; 
Veazie v. Williams, 8 How. 134, 158. Nor if the property is 
of a perishable nature is the holder bound to keep it ina state 
of preservation until the bill is filed. Scott v. Perrin, 4 Bibb, 
360; Kerr, 337. 

A party seeking to set aside a sale of shares is not bound to 
pay calls on them to prevent forfeiture after filing. his bill. 
Same author. Nor is it fatal to his right of rescission that 
some of the shares have been thus perfected. 

We have no means of knowing whether there can be a de- 
fence made to the bond, arising from the statute of limita- 
tions. It would seem that when the bond has been so recent- 
ly adjudged by the court, to be a subsisting security, and to 
be a lien upon the plantation directed to be reconveyed, the 
party in substance redelivering the bond as a condition of ob- 
taining such reconveyance, that a defence of this character 
could not be a good one. But of this the appellant must take 
his chance. If the bond has become thus impaired it is no 
worse than the loss of a perishable article, or the forfeiture of 
shares during the litigation. These circumitances do not al- 
ter the rule of law. In Gatley v. Newell, supra, it is said: 
“ The party defendant is not bound to rescind until the lapse 
of a reasonable time after discovering the fraud. Hence the 
parties can not be placed in statu quo as to time.” 

Parties engaged in a fraudulent attempt to obtain a neigh- 
bor’s property are not the objects of the special solicitude of 
the courts. If they are caught in their own toils and are 
themselves the sufferers, it is a legitimate consequence of 
their violation of the rules of law and morality. Those who 
violate these Jaws must suffer the penalty. 

The judgment was right and must be affirmed. 





Practice— Testimony of Witnesses who have Dis- 
obeyed “‘ the Rule ’’— Appellate Procedure. 


DAVENPORT vy. OGG, EXECUTOR. 
Supreme Court of Kansas, October 25, 1875. 


lt. Putting Witnesses under the Rule—Disobedience of the Rule— 
Effect upon Witnesses’ Competency.—Where the court makes an order 
excluding from the court room during the trial all witnesses except such witness 
as may at any time be called in for examination, it is the duty of all witnesses 
to obey such order, and any person violating the order may be punished there- 
for. But where a witness does violate the order, it is error for the court to ex- 
clude his testimony simply because of such violation, over the objections and 
exceptions of an innocent party to the case who desires to examine the witness. 


-_ : ‘ . The testimony of the witness should be received in 
such a case and should go to the jury, but the conduct of the witness may also 
be shown to the jury for the purpose of affecting his credibility. 


x ._—. . Presumptions in Supreme Court in Support 
of Competency of Witness.—W here there is nothing in the record tending to 
show that the mf desiring to examine the witness participated in the guilt of 
the witness, it will be presumed by the supreme court that such party was in- 
nocent. 


4. Appellate Procedure—Exception to Exclusion of Witness—What 
the Recori must show.— Where the testimony of a witness is excluded be- 
cause it is supposed that the witness is incompetent, it will be presumed, in the 
absence of anything to the contrary, by the supreme court, if the witness is 
found to be competent, that the party offering him was prejudiced by the exclu- 
sion, although the testimony of the witness may not be set out in the record. 
The rule seems to be this: Where the court below excludes evidence because 
the evidence and not the witness is supposed to be incompetent, the record must 
contain the evidence sought to be introduced, so that the appellate court may 
see whether it is competent or not ; but where the court below excludes the wit- 
ness because the witness and not his evidence is supposed to be competent, 
then all that is necessary to put in the record is enough to show whether the 
witness is competent or not. 


5. ° . And where the competency of a witness is objected to for 
any particular reason, it will be presumed by the supreme court, unless the 
contrary appears, that no other ground for his exclusion exists. And hence all 
that is necessary in such a case for the record to contain is enough to show 
whether the particular reason given for the exclusion is sufficient or not. 

All the justices concurring. 























Error from Johnson county. 

S. E. McCracken, for plaintiff in error; #. R. Ogg, for de- 
fendant in error. 

By the court, VALENTINE, J. 

At the commencement of the trial of this case, an order 
was made by the court below excluding from the court-room 
during the trial all the plaintiff's witnesses, except such wit- 
nesses as might be called in at any time for examination. 
During the trial, one of the plaintiff's witnesses, to-wit, Mary 
Atkinson, came into the court-room, in violation of said or- 





der, and heard all the evidence in chief of another witness 
of the plaintiff. Afterwards, the plaintiff offered to intro- 
duce this witness, but the defendant objected, on the ground 
that she had violated said order. “The plaintiff [then] in- 
sisted that the witness should be allowed to testify ; that they 
had called the attention of the court to the fact of the wit- 
ness being in court as soon as the fact came to the knowledge 
of the plaintiff’s counsel ; that it was no fault of theirs, but of 
the witness; that the fact of the witness being in court, before 
the plaintiff was apprised of the fact of said witness being in 
court was known to defendant’s counsel.” This statement was 
not sworn to, and whether true or untrue we have no means of 
determining. And what the testimony of the witness might 
have been, we can not tell, for the court excluded the whole 
of it, not even allowing the witness to be examined on any 
subject, and the plaintiff made no statement as to what the 
testimony would be. Did the court below err in refusing to 
allow this witness to be examined? We think it did. There 
is no pretense that the witness was not a competent witness 
in every respect, except that she had violated said order. And 
there is no pretense that her testimony would not have been 
relevant and competent, if it had been admitted. Her testi- 
mony was excluded simply and solely because she violated 
said order of the court. This was probably no punishment 
to the witness; but it was punishment to the plaintiff, 
and rather a severe lesson to him, as we must presume, 
from the circumstances of the case, that he was an in- 
nocent party. Mr. Phillips says in his work on evidence, that 
“If a witness, who has been ordered to withdraw, continue 
in court, it was formerly considered to be in the judge’s dis- 
cretion whether or not the witness should be examined. But 
it may now be considered as settled, that the circumstance of 
a witness having remained in court in disobedience to an 
order of withdrawal, is not a ground for rejecting his evi- 
dence, and that it merely affords matter of observation.” 2 
Phil. Ev. 5 Am. Ed. 744; star page 887, and also see cases 
there cited. This is evidently the correct rule. A hostile 
witness should not have the power, by violating an order of 
the court, to deprive an innocent party of his testimony. 
Nor should the ignorance, mistake, misapprehension, or inad- 
vertence on the part of the witness, have any such effect. 
The testimony of the witness should be received and should 
go to the jury, but the conduct of the witness may also be 
shown to the jury for the purpose of affecting his credibility. 
That this view of the question is correct, see Keith v. Wilson, 
6 Mo. 434; State v. Salge, 2 Nevada, 321; Gregg v. The State, 
3 West Va. 705; Grimes v. Martin, 10 lowa, 347; Bell v. The 
State, 44 Ala. 393; State v. Sparrow, 3 Murphy (N. C.) 487; 
Hopper v. Commonwealth, 6 Grat. (Va.) 684. The witness 
may be punished, as for a contempt, by fine and imprison- 
ment, for violating the order of the court. So also may any 
party or person who procures or abets such violation. And 
if the party who wishes to examine the witness abets the 
violation of the order of the court, he may be punished by 
excluding the evidence of the witness, or, at least, this seems 
to be the weight of authority up to the present time. But all 
this is punishment for a supposed contempt of the court ; and 
the guilt of the party punished must either come under the 
personal and judicial cognizance of the court, or it must be 
proved to the satisfaction of the court by evicence. No inno- 
cent person can be punished in any manner, and no person is 
to be presumed, without proof, to be guilty; but, on the con- 
trary, every person, in the absence of anything showing the 
contrary, must be presumed to be innocent. Hence, in the 
present case, with or without the said statement of the plain- 
tiff, as there is nothing in the record tending to show that the 
plaintiff was guilty, he must be presumed by the supreme 
court to be innocent. There was nothing that transpired 
during the trial tending to show that the plaintiff was guilty. 
It will also be presumed that the plaintiff was prejudiced by 
the exclusion of the testimony of said witness. Mr. Powell 
says: ‘It seems that to reject a witness which the record 
shows to be a competent witness would be error, for it would 
appear prima facie that the party was prejudiced by the 
rejection. And where a competent witness is excluded as 
incompetent, no necessity exists to set out in the bill of ex- 
ceptions the matter expected to be proved by the witness ; for 
the ground of the rejection would have been his legal dis- 
ability to testify in the case, and there the contrary appeared 
from the record.” Powell on Appellate Proceedings, 218, 
219, sec. 12. See also Fairley v. Fairley, 34 Miss. 18, 21; State 
v. Salge, 2 Nevada, 321, 326; Gregg v. The State, 3 West Va. 
705, 709 et seq., and other cases above cited. In the case of 





Fairley v. Fairley, (ante) the court say : “The record states, 
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that the plaintiffs offered the witness to prove their case, and 
it must be enforced in the absence of any showing to the con- 
trary, that, if the court had permitted the witness to testify, 
this proof would have been made.” ‘The rule seems to be 
this: when the court below excluded evidence because the 
evidence and not the witness is supposed to be incompetent 
the record must contain the evidence sought to be introduce 
so that the appellate court may see whether it is competent or 
not; but where the court below excludes a witne s because 
the witness and not his evidence is supposed, for any reason, 
to be incompetent, then all that is necessary to besput in the 
record is enough to show whether the witness is competent 
or not upon the ground upon which he is excluded, and it is 
not necessary in such a case to put into the record what the 
witness would testify to. Where the competency of the wit- 
ness is objected to for any particular reason, it will be pre- 
sumed, unless the contrary appears, that no other reason for 
his exclusion exists. And hence in such a case all that is nec- 
essary, as a general rule, for the record to contain is enough 
to show that the particular reason given for the exclusion is 
not sufficient. In the present case, the witness was excluded 
solely because she, herself, without any encouragement from 
any one else, violated an order of the court. The record con- 
tains sufficient to show that such reason is not sufficient, and 
hence the iudgment of the court below must be reversed, and 
the cause remanded for a new trial. : 





Estoppel by Former Judgment. 


GOULD, EXECUTRIX, v. EVANSVILLE & CRAWFORDSVILLE 
RAILROAD COMPANY. 


Supreme Court of the United States, No. 125, October Term, 
1875. 


1. Estoppel by Judgment—Efiect of Judgment on Pleadings.—1. In 
a court where special pleading is admissible, the parties may submit their con- 
troversy upon the pleadings, and the losing party ,having submitted to that mode, 
cannot complain if the degision be against him. And so, where the defendant 
in an action at law demurs to the declaration, or the plaintiff demurs to the de- 
fendant’s plea,and judgment goes in fuvor of the party demurring, such judgment 
will be a judgment in chief, which may be reviewed in an appellate proceeding. 


2. Plea of Former Judgment—Degree of Certainty Required.—Tech- 
nical estoppels are required to be pleaded with great strictness ; but when a 
former judgment is set up in bar of a pocnge: Base met it is not required to be 
pleaded with any greater strictness than any other plea in bar. 


3. . Presumption arising under such Plea.—In the plea of a 
former judgment, the parties and the cause of action being the same, the prima 
facie presumption is that the questions presented for determination are the same 
— it appears that the merits of the controversy were not involved in the 

ssue. ; 








4. . Judgment on Demurrer—A judgment rendered upon a demurrer 
to the declaration or other pleading in chief, is equally conclusive of the mat- 
ter confessed by the demurrer as a verdict finding the same facts would be, If 
judgment is rendered for the defendant upon demurrer to the declaration .the 
plaintiff can never after maintain any similar or any concurrent action for the 
same cause upon the same grounds as were disclosed in the first action. If, 
however, the plaintiff fails on demurrer in his first action, for the omission of 
an essential allegation in his declaration, which is fully supplied in the second 
suit, the judgment in the first suit is no bar to the second 


5. . What Cases within the Rule.—In order to take the case out of 
the rule, it is not enough that the language of the declaration should be ditferent; 


2 the a effect of the pleadings be substantially the same, the case is within 
e rule. 


6. . Pleading.—Where a plea sets out the record of a former suit and 
concludes by averring its identity with the one to which the plea is filed, and, 
fs ae inspection, the identity sufliciently appears, a replication denying the 
identity is bad as only averring a legal conclusion. 








Error to the Circuit Court of the United States for the Dis- 
trict of Indiana. 


The case was submitted upon oral and printed arguments 
by Mr. Charles Tracy of New York for plaintiff in error ; 
Mr, Asa. Iglehart, of Indiana, for defendant in error. 

Mr. Justice CLirFoRD delivered the opinion of the court. 


Special pleading is still allowed in certain jurisdictions, and 
if the plaintiff and defendant in such a forum elect to sub- 
mit their controversy in that form of pleading, the losing 
party must be content to abide the consequences of his own 
election. 

Due service of process compels the defendant to appear, or 
to submit to a default, but if he appears he may, in most ju- 
risdictions, elect to plead or demur, subject to the condition 
that if he pleads to the declaration, the plaintiff may reply to 
his plea or demur, and the rule is, in case of a demurrer by 
the defendant to the declaration, or of a demurrer by the 
plaintiff to the plea of the defendant, if the other party joins 
in demurrer, it becomes the duty of the court to determine 
the question presented for decision, and if it involves the 





merits of the controversy, and is determined in favor of the 
party demurring, and the other party for any cause does not 
amend, the judgment is in chief, and it is settled law that 
such a judgment of the circuit court, if the sum or value in 
controversy is sufficient, may be removed into this court for 
re-examination by writ of error, under the twenty-second sec- 
tion of the judiciary act. Snydam v. Williamson, 20 How. 
436; Gorman v. Lenox, 15 Pet. 115. 

Pleadings which were subsequently abandoned, will be 
passed over without notice, except to say that the suit was 
commenced by the testator in his life-time. Briefly described, 
the suit referred to, was an action of debt to recover the 
amount of a judgment which the testator of the plaintiff, as 
he alleged, recovered on the third of August, 1860, against 
the defendant corporation, in the Supreme Court of the state 
of New York, by virtue of a certain suit therein pending, in 
which, as the defendant alleged, the court there had jurisdic- 
tion of the parties and of the subject-matter of the action; 
and he also alleged that the judgment still remains in full 
force and not in anywise vacated, reversed, or satisfied. De- 
fensive averments, of a special character, are also contained 
in the declaration, to which it will presently become neces- 
sary to refer in some detail, in order to determine the prin- 
cipal question presented for decision. Suffice it to remark in 
this connection, that the testator. of the plaintiff alleged, in 
conclusion, that by virtue of the several allegations contained 
in the declaration, an action had accrued to him to demand 
and have of, and from the defendant corporation the sum 
therein mentioned, with interest from the date of the judg- 
ment. 

Service was made, and the corporation defendants, in the 
suit before the court, appeared and pleaded in bar of the ac- 
tion a former judgment in their favor, rendered in the county 
circuit court of the state of Indiana, for the same cause of 
action, as more fully set forth in the record, from which it ap- 
pears that the testator of the present plaintiff, then in full life, 
impleaded the corporation defendants in an action of debt 
founded on the same judgment as that set up in the present 
suit, and alleged that he, the plaintiff, instituted his action in 
that case, in the Supreme Court of the state of New York, 
against the Evansville and Ilinois Railroad Company, a cor- 
poration created by the laws of the state of Indiana, and that 
the said corporation defendants appeared in the suit by at- 
torney, and that such proceeding therein were had that he, 
on the third of August, 1860, recovered judgment against the 
said corporation defendants for the sum therein mentioned, 
being for the same amount, debt and cost, as that specified 
in the judgment set up in the declaration of the case before 
the court, and that the declaration in that case, as in the pres- 
ent case, alleged that the court which rendered the judgment 
was a court competent to try and determine the matter in 
controversy, and that the judgment remains in full force, un- 
reversed and not paid. 

Superadded to that, the defendants in the present suit 
allege, in their plea in bar, that the plaintiff averred in the 
former suit that the said Evansville and Illinois Railroad 
Company, by virtue of a law of the state of Indiana, consoli- 
dated their organization and charter with the organization 
and charter of the Wabash Railroad Company, and that the 
two companies then and there and thereby, became one com- 
pany by the corporate name of the Evansville and Crawfords- 
ville Railroad Company, and that the consolidated company 
then and there by that name, took possession of all the rights, 
credits, effects, and property of the two separate companies, 
and used and converted the same, under their new corporate 
name, to their own use, and then and there and thereby 
became and were liable to pay all the debts and liabilities of 
the first-named railroad company, of which the claim of the 
plaintiff in that suit is one; that the plaintiff also averred 
that the consolidated company from that date, directed and 
managed the defence wherein the said judgment was ren- 
dered, and that the act of consolidation and the aforesaid 
change of the corporate name of the company, were approved 
by an act of the legislature of the state, and that the consoli- 
dated company became and is liable to pay the judgment, 
interest, and cost; and that a copy of the judgment and 
proceedings mentioned in the declaration in that suit, as also 
copies of all the acts of the legislature wherein referred to, 
were duly filed with said complaint as exhibits thereto, and 
that the corporation defendants appeared to the action and 
demurred to the complaint, and that the court sustained the 
demurrer and gave the plaintiff leave to amend. 

But the record shows that the plaintiff in that case declined 
to amend his declaration, and that the court rendered judg- 
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ment for the defendants. An appeal was prayed by the 
plaintiff, but it does not appear that the appeal, if it was 
allowed, was ever prosecuted, and the present defendants 
aver, in- their plea in bar, that the matters and things set 
forth in the declaration in that case are the same matters 
and things as those set forth in the declaration in the present 
suit, and that the plaintif¥ impleaded the defendants in that 
suit, in a court of competent jurisdiction, upon the same 
cause of action, disclosing the same ground of claim, and 
alleging the same facts to sustain the same, as are described 
and alleged in the present declaration, and that the court had 
jurisdiction of the parties and subject-matter, and rendered 
a final judgment upon the merits in favor of the defendants 
and against the plaintiff, and that the judgment remairts un- 
reversed and in full force. 

Plaintiff demurred to the plea and the defendants joined 
in the demurrer and the cause was continued. During the 
vacation the original plaintiff deceased, and it was ordered 
that the cause be revived in the name of the executrix of 
his last will and testiment. Both parties subsequently ap- 
peared and were heard, and the court, consisting of the cir- 
cuit and district judges, overruled the demurrer to the plea 
in bar and decided that the plea is a good bar to the action. 

Instead of amending the declaration pursuant to the leave 
granted, the plaintiff filed a replication to the plea in bar, 
to the effect following, that the decision of the county circuit 
court of the state was not a decison and judgment on the 
merits of the case, but, on the contrary thereof, the judgment 
of that court only decided that the complaint or declaration 
did not state facts sufficient to sustain the action, in this, 
that, according to the allegations of the complaint, the original 
Evansville and Illinois Railroad Company, on the taking place 
of the alleged consolidation, as set forth in the complaint, 
ceased to exist as a separate corporation, and that the com- 
plaint did not state any matters of fact showing a revivor of 
the suit against the consolidated company, or any facts which 
rendered such a revivor unnecessary, that the following alle- 
gations contained in the declaration in this case, and which 
were not contained in the complaint in the prior case, fully 
supply all the facts for the want of which the demurrer was 
so sustained by the judge of the county circuit court, and in 
the defence of which he, the said judge, held that the suit had 
abated by the consolidation. 

Matters omitted in the former declaration and supplied in 
the present, as alleged in the replication of the plaintiff, are 
the following: (1) That the two companies, on the eighteenth 
of November, 1852, by virtue of the act to incorporate the 
Wabash Railroad Company, consolidated their charters and 
united into one company under the name and style of the 
Evansville and Illinois Railroad Company, and that the con- 
solidated company under that name continued to appear to, 
and defend the said action in the said supreme court. (2) That 
the legislature of the state of Indiana subsequently enacted 
that the corporate name of the consolidated company 
should be changed and that the same should be called 
and known by the name of the Evansville and Craw- 
fordsville Railroad Company, by which name the defendants 
have ever since and now are known and called. (38) That 
the act of the legislature changing the name of the consolidated 
company was subsequently duly and fully accepted by the 
directors of the company, and that the company became and 
was liable for all acts done by the two companies and each of 
them. (4) That the consolidated company appeared and de- 
fended the said action, in the Supreme Court of the State of 
New York, by the name of the Evansville and Illinois Rail- 
road Company, and continued to defend the same until final 
judgment was rendered in the case. (5) That it did not, in 
any manner, appear in the former suit that the act of the 
legislature changing the name of the consolidated company 
ever went into force by its acceptance, or that the consoli- 
dated company had thereby and by the acceptance of said act, 
become liable for all acts done by the said two companies 
before the consolidation, as is provided in the second section 
of said legislative act. Wherefore the plaintiff says that the 
decision in that case was not, in any manner, a decision upon 
its merits, nor in any manner a bar to this action. 

Responsive to the replication the defendants filed a special 
demurrer and showed the following causes: (1) That the 
reply is insufficient in law to enable the plaintiff to have and 
maintain her action. (2) That the reply does not state facts 
sufficient to constitute a defence to the defendants’ plea. (3) 


That the reply does not state facts sufficient to constitute a 
good reply nor to avoid the defendants’ plea. 
Hearing was had and the court sustained the demurrer to 








the replication and rendered judgment for the defendants and 
the plaintiff sued out the present writ of error. 

Questions are eccwthor in the pleadings, of great import- 
ance, all of which arise, in the first instance, from the 
demurrer of the defendants to the replication of the plaintiff. 
Leave to plead over by the plaintiff, after the testator’s de- 
murrer to the defendants’ plea in bar, is not shown in the 
record, but inasmuch as the replication of the plaintiff to the 
plea was filed without objection, the better opinion ‘is that it 
is too late to object that the replication was filed without 
leave. 

Technical estoppels, it is conceded, must be pleaded with 
great strictness, but when a former judgment is set up in bar 
of a pending action, or as having determined the entire merits 
of the controversy, involved in the second suit, it is not re- 
quired to be pleaded with any greater strictness than any 
other plea in bar or any plea in avoidance of the matters 
alleged in the antecedent pleading. Reasonable certainty is 
all that is required in such a case, whether the test is applied 
to the declaration, plea, or replication, as the party whose 
pleading is drawn in question can not anticipate what the 
response will be when he frames his pleading. 

Csses undoubtedly arise where the record of the former 
suit does not show the precise point which was decided in 
the former suit, or does not show it with sufficient precision, 
and also where the party relying on the former recovery, had 
no opportunity to plead it, but it is not necessary to consider 
those topics, as no such questions are presented in this case 
for decision. Aside from all such questions, and independent 
even of the former plea in bar, the plaintiff makes several 
objections to the theory of the defendants, that the former 
judgment set up in the plea is a conclusive answer to the 
sause of action alleged in the declaration. 

First, they contend that a judgment on demurrer is not a 
bar to a subsequent action between the same parties for the 
same cause of action, unless the record of the former action 
shows that the demurrer extended to all the disputed facts 
involved in the second suit, nor unless the subsequent suit 
presents the same questions as those determined in the former 
suit. 

Secondly, they also deny that a former judgment is, in any 
case, conclusive of any matter or thing involed in a subse- 
quent controversy, even between the same parties for the 
same cause of action, except as to the precise point or points 
actually litigated and determined in the antecedent liti- 
gation. 

Thirdly, they contend that the declaration in the former 
suit did not state facts sufficient to sustain the alleged cause 
of action, and that the present declaration fully supplies all 
the defects and deficiencies which existed in the said former 
declaration. 

1. Much discussion of the first proposition is unnecessary, 
as it is clear that the parties in the present suit are the same 
as the parties in the former suit, and it can not be successfully 
denied that the cause of action in the pending suit, is identi- 
cal with that which was in issue between the same parties in 
the suit decided in the county circuit court. Where the par- 
ties and the cause of action are the same, the prima facie 
presumption is that the questions presented for decision were 
the same, unless it appears that the merits of the controversy 
were not involved in the issue, the rule in such a case being, 
that where every objection urged in the second suit was open 
to the party, within the legitimate scope of the pleadings, in 
the first suit, and might have been presented in that trial, the 
matter must be considered as having passed in rem judicatum, 
and the former judgment in such a case is conclusive between 
the parties. Outram v. Morewood, 3 East, 358; Greathead vy. 
Bromley, 7 Term, 452. 

2. Except in special cases the plea of res judicata applies 
not only to points upon which the court was actually requir- 
ed to form an opinion and pronounce judgment, but to every 
point which properly belonged to the subject of the allega- 
tion, and which the parties, exercising reasonable diligence, 
might have brought forward at the time. 2 Taylor’s Ev. § 
1513; Henderson v. Henderson, 3 Hare, 115; Stafford v. 
Clark, 2 Bing. 382; Miller v. Covert, 1 Wend. 487; Bagot v. 
Williams, 3 B. & C. 241; Roberts v. Heine, 27 Ala. 678. 

Decided cases may be found in which it is questioned 
whether a former judgment can be a bar to a subsequent ac- 





| tion, even for the same cause, if it appears that the first judg- 
| ment was rendered on demurrer, but it is settled law that 
it makes no difference in principle whether the facts upon 
which the court neemien were proved by competent evi- 
dence or whether they were admitted by the parties, and that 
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the admission, even if by way of demurrer to a pleading in 
which the facts are alleged, is just as available to the opposite 
party as if the admission was made ore tenus before a jury. 

ouchard v. Dias, 3 Denio, 244; Perkins v. Moore, 16 Ala. 
17; Robinson, 5 Cal. 428; Aurora City v. West, 7 Wall. 99; 
Goodrich v. The City, 5 Wall. 573; Beloit v. Morgan, 7 Wall. 
107. 

From these suggestions and authorities two propositions 
may be deduced, each of which has more or less application 
to certain views of the case before the court : (1) That a judg- 
ment rendered upon demurrer to the declaration, or to a ma- 
terial pleading, setting forth the facts, is equally conclusive 
of the matters confessed by the demurrer as a verdict finding 
the same facts would be, since the matters in contro- 
versy are established in the former case, as well as in the lat- 
ter, by matter of record, and the rule is that facts thus estab- 
lished can never after be contested between the same parties 
or those in privity with them. (2) That if judgment is rendered 
for the defendant on demurrer to the declaration, or to a ma- 
terial pleading in chief, the plaintiff can never after, maintain 
against the same defendant, or his privies, any similar or con- 
current action for the same cause, upon the same grounds as 
were disclosed in the first declaration, for the reason that the 
judgment upon such a demurrer determines the merits of the 
cause, and a final judgment deciding the right must put an 
end to the dispute, else the litigation would be endless. Rex 
v. Kingston, 20 State Trials, 588; Hutchin v. Campbell, 2 W. 
Black. 831; Clearwater v. Meredith, 1 Wall. 43; Gould on 
Plead. § 42; Ricardo v. Garcias, 12 Cl. & Fin. 400. 

Support to those propositions is found everywhere, but it 
is equally well settled that if the plaintiff fail on demurrer in 
his first action, from the omission of an essential allegation in 
his declaration which is fully supplied in the second suit, the 
judgment in the first suit is no bar to the second, although the 
respective actions were instituted to enforce the same right, 
for the reason that the merits of the cause, as disclosed in the 
second declaration, were not heard and decided in the first 
action. Aurora City v. West, 7 Wall. 90; Gilman v. Rives, 
10 Pet. 298; Richardson v. Barton, 24 How. 188. 

Viewed in the light of that suggestion, it becomes necessary 
to examine the third proposition submitted by the plaintiff, 
which is that the demurrer to the declaration in the former 
suit was sustained because the declaration was materially de- 
fective, and that the present declaration fully supplies all such 
imperfections and defects. 

Different forms of expression, it may be conceded, are used, 
in several instances, in the declaration in the last suit, from 
those employed in the complaint exhibited in the former suit ; 
but the substance and legal effect of the two pleadings, in the 
judgment of the court, are the same in all material respects. 
Even without any explanation, is it so apparent that the first 
and second alleged differences in the two pleadings are unsub- 
stantial, that the objections may be eel over without fur- 
ther remark. Nor is thee any substantial merit in the third 
— in that regard, when the same is properly under- 
stood. 

3. It is tc the effect that the legislative act changing the 
name of the consolidated companies was accepted by the 
directors, but the complaint in the former suit alleged that 
the consolidated companies adopted the name of the Evans- 
ville and Crawfordsville Railroad Company, and that they 
took possession of all the rights, credits, and property of the 
two companies, and used and converted the same to their 
own use, in said corporate name, and that said company then 
and there and thereby became and were liable to pay all the 
debts and liabilities of the consolidated company, of which 
the claim of the plaintiff is one. 

4. Ailthat need be said in response to the fourth alleged 
difference is, that the plaintiff averred in the former suit that 
the defendants, from the consolidation to the rendition of 
the judgment, by their attorney, directed and managed the 
original suit wherein the judgment in question was rendered. 

5. Finally, the complaint is that it did not appear in the 
record of the former suit that the act of the legislature 
changing the name of the consolidated company ever went 
into force by the acceptance of the same, or that the consoli- 
dated company ever became liable for the acts of the two 
companies done by those companies before the consolidation 
took place. 

Sufficient has already been remarked to show that there is 
no merit in that objection, for the reason that it appears in 
the former complaint that the two companies, by virtue of 
. the legislative act, became consolidated, and that the name 


assumed by the consolidated company was changed by an act 





of the legislature; that the consolidated company, by the 
new corporate name, took possession of all rights, credits, 
effects, and property of the original consolidated company, 
and that they, under that corporate name, became liable to 
pay all the debts and liabilities of the prior consolidated 
company. and they subsequently, by.their attorney, directed 
and managed the defence in the suit wherein the said judg. 
ment was rendered. 

Tested by these considerations it is clear that the propo- 
sition that the defects, if any, in the declaration in the former 
suit were — by new allegations in the present suit, is 
not supported by a comparison of the two pleadings. Should 
it be suggested that the demurrer admits the proposition, the 
answer to the suggestion is that the demurrer admits only 
the facts which are well pleaded, that it does not admit the 
accuracy of an alleged construction of an instrument when 
the instrument is set forth in the record, if the alleged con- 
struction is not supported by the terms of the instrument. 
Ford v. Peering, 1 Ves., Jr., 78; Lea v. Robeson, 12 Gray, 
280; Redmond v. Dickerson, 1 Stockt., 507; Green v. Dodge, 
1 Hammond, 80. 

Mere averments of a legal conclusion are not admitted by 
a demurrer unless the facts and circumstances set forth are 
sufficient to sustain the allegation. Nesbitt v. Berridge, 8 
Law Times, N. 8.,76; Murray v. Clarendon, Law Rep., 9 
Equity ; 11 Story Eq. Plea., 254 6; Ellis v. Coleman, 25 Beav. 
662; Dillon v. Barnard, 21 Wall. 430. 

Examined in the light of these authorities, it is clear that 
the construction of the declaration in the former suit, as well 
as in the present, is still open, and that there is no error in 
the winch 

Judgment affirmed. 





Mr. Justice BRADLEY dissenting. 





Jurisdiction of Appeals— Final Decrees. 
JOHN W. BUTTERFIELD vy. GEORGE USHER. 
Supreme Court of the United States, October Term, 1875. 


1. When an appeal lies.—An appeal lies to the United States Supreme 
Court from the final decree of the Supreme Court of the District of Columbia, 
where the matter in dispute exceeds the sum of $2000. 

2. What are regarded as “‘ final decrees.’’—A decree which finally dis- 
poses of a motion in the case, but not the case itself, is not a final decree from 
which an appeal will lie 

8. Jurisdiction.—The jurisdiction of the Supreme Court of the United 
States is statutory only. Where the appeal is not authorized by act of Congress, 
the court will not take jurisdiction. 


Appeal from the Supreme Court of the District of Columbia. 

Mr. Chief Justice Warre delivered the opinion of the court. 

On the 7th June, 1872, a decree was rendered by the Supreme Court of 
the District of Columbia, in a suit in equity between Horace 8. Johnston, 
plaintiff, and George Usher, defendant, directing a sale of certain lands, 
the property of Usher. In gee of this decree a sale of the 
se gaa A was made to John W. Butterfield, on the 30th of September. 

his sale was reported to the court, October 16, and on the 15th Novem- 
ber an erder of confirmation was entered, unless cause to the contrary 
should be shown, on or before December 10. Cause was not shown by 
the time limited, and thereupon, on the 12th December, Butterfield paid 
the amount of his bid to the trustee, who made the sale, and received from 
him a deed of the property. Previous to this time there had been no order 
of the court directing a conveyance, but on that day the trustee reported , 
to the court that he had received the purchase-money and executed the 
deed, and thereupon an order was entered, ratifying and confirming the 
sale and approving the deed. This deed was left for record in the land 
records of the district on the day of its execution. 

On the 14th December, and during the same term of the court, the 
decree of December i2 was set aside, on the petition of Usher, and 
leave granted him until December 21 to show cause against the con- 
firmation. At the appointed time he did appear and made his showing, 
but on the 25th January a decree of confirmation was again entered. 
From this decree Usher appealed to the general term, where, on the 
7th June, the following decree was entered: 

“Upon the offer of the defendant making an advance on the sale 
heretofore made, it is ordered, adjudged, and decreed by the court, this 
7th day of June, A. D. 1873, that the sale heretofore made in this cause 
by Francis Miller, Esq., trustee, be, and the same is, hereby vacated and 
set aside. And it is further ordered that the said trustee may- proceed 
to advertise and resell the property, and that the expenses of the cause 
heretofore incurred may be paid out of the proceeds, to be realized from . 
the sale hereby directed to Be made. And it is further ordered that the 
money in the hands of the trustee be paid back to the purchaser, with 
interest thereon at the rate of ten per cent. per annum, to be paid by 
the defendant, Usher, and to be deducted by the trustees from the pro- 
ceeds to come into his hands from the further sale hereby ordered. 
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And it is further ordered that the trustee, in reselling the property, put 
up the same at a price not lower than the sum realized at the former 
sale, together with the sum of five hundred dollars advance, offered by 
George W. Hauptman.” 

From this decree Butterfield has taken his appeal. 
as appellant, and Usher alone as appellee. 

An appeal lies to this court from the final decree of the Supreme 
Court of the district of Columbia, in any case where the matter in dis- 
pute exceeds the sum of one thousand dollars, Rev. Stat. sec. 705. 
‘In case of the sale of. things, real or personal, under a decree in equity, 
the decree confirming the sale shall divest the right, title, or interest 
sold, out of the former owner, party to the suit, and vest it in the pur- 
chaser, without any conveyance by the officer or agent of the court con- 
ducting the sale; and the decree shall be notice to all the world of this 
transfer of title when a copy thereof shall be registered among the land 
records of the district ; but the court may nevertheless order its officer 
or agent to make a conveyance, if that mode be deemed preferable in 
particular cases.”’ Rev. Stat. of the Dist. of Col., sec. 793. 

The decree here appealed from is not a final decree in this case. It 
disposed finally of a motion made in the case, but not of the case itself. 
It simply set aside one sale that had been made, aud ordered another. 
A decree confirming the sale would have been a final decree. But this 
decree is analogous to a judgment of reversal, with directions for a new 
trial, or a new hearing, which, as has been often held, is not final. 
Where the practice allows appeals from interlocutory decrees, an sp- 
peal might lie from such a om as this. Such was the practice in 
New York. 2 Rev. Stat. (N. Y.), 605, secs. 78 & 79; Ib., 178, secs. 59, 
62. Consequently it was said, in Delaplaine v. Lawrence, 10 Paige, 
604, “In sales by masters, under decrees and orders of this court, the 
purchasers who have bid off the property and paid their deposits, in 
good faith, are considered as having inchoate rights, which entitle them 
to a hearing upon the question whether the sales shall be set aside. 
And if the court errs by setting aside the sale improperly, they have 
the right to carry the question by appeal to a higher tribunal.” But 
our jurisdiction upon appeal is statutory only. If some act of Congress 
does not authorize a case to be brought here, we cannot take juris- 
diction. As has been seen, appeals cannot be taken to this court from 
the supreme court of the district, except after a final decree in the case 
by that court. The decree in this case not being final, we have no 
jurisdiction. 

We do no‘ wish to be understood as holding that a purchaser at a sale 
under a decree in equity, may not, at a proper stage of the case, — 
from a decree affecting his interests. x we do decide is, that there 
cannot be such an appeal to this court, until the proceedings for the sale 
under the original decree are finally ended. 

In Blossom v. R. R. Co., 1 Wall. 655, and 3 Wall. 196, we entertained 
such an appeal, but the decree there appealed from was a final decree. 
There was in that case no order to resell, for the reason that between 
the time of Blossom’s bid and the-time of the order of the court ap- 

ealed from, the decree, for the satisfaction of which the sale was 
ordered, had been paid. The decree against Biossom, therefore, was 
the last decree which the court could make in the case. It ended the 
proceedings in the cause, and dismissed the parties from further attend- 
ance upon the court for nar pene connected with that action. 

This appeal is, therefore, dismissed for want of jurisdiction. 


He alone appears 





Registry Acts—Priority—Constructive Notice—Fraud. 
LEE v. CLUTTON. 


English High Court of Justice, Chancery Division, Master of 


the Rolls, November, 1875. 


Registry Acts—What sufficient to charge Claimant under Regis- 
tered Deed with notice of Prior, Unrecorded Deed—Notice—Actual 
and Constructive.—Constructive notice, in the absence of fraud, is not sufli- 
cient to postpone one claim under a registered deed fo the rights of one 
claiming under a prior, unregistered deed. In such a case actual potice is 
necessary . 


Action to enforce an equitable mortgage given to plaintiffs by defend- 
ant, Ager, and to establish its priority over a subsequent purchase from 

er. The plaintiffs were solicitors, and obtained from their client an 
equitabie charge on lands which they failed to register, the title deeds 
remaining in their possession. The client then sold and conveyed the 
land to Clutton, who duly registered his conveyance. The plaintiffs 
claimed priority on the ground that the defendant, Clutton, knew that 
the plaintiffs held the deeds and that he neglected to enquire with regard 
to them, although he was aware of the client’s position, and knew that 
the deeds were invariably pledged to secure advances. 

Southgate, Q. C., and Morshead, for the plaintiffs, contended that 
Clutton having taken his conveyance in the absence of the title deeds 
and without any sufficient enquiry with respect to them was affected 
with notice and would be postponed: Maxfield v. Burton, 22 W. R. 148, 
L. R. 17 Eq. 15. Jessel, M. .—But that was not a case under the 

istry Act. I should not hesitate about the matter if it were nota 
register county.] In Roland v. Hart, 19 W. R. 962, L. R. 6 Ch. 678, a 
second mortgagee registering first was postponed on the ground that he 
had notice of the prior mortgage through his solicitors. The omission 
to enquire in this case was quite sufficient to constitute notice: Whitbread 
v. Jordan, 1 Y. &C. Ex. Ca. 303. [Jesse., M. R.—Do you rely on actual 


notice or constructive notice? The bill does not in terms allege either, but 








simply alleges certain facts as to the omission to enquire, and that appar- 
ently amounts to acharge of constructive notice only. But the question is 
whether that is sufficient in order to support a bill of this kind, unless 
you allege actual fraud.] We say that we have alleged facts which 

ring the case within the second class of cases referred to by Vice- 
Chancellor Wigram in Jones v. Smith, 1 Hare 55, and within the propo- 
sition ot law on which he says that they proceed, namely, “not that the 
eng charged had incautiously neglected to make enquiries, but that 

e designedly abstained from such enquiries for the purpose of avoid- 
ing knowledge, a purpose which, if proved, would clearly show that 
he had a suspicion of the truth and a fraudulent determination not to 
learn it.” If the pleading is insufficient we ask leave to amend, which 
can be granted under the Judicature Act, 1875, ord. 27 r. 1. 

Roxburgh, Q. C., and Maidlow, for the defendant Clutton, were not 
called upon, but mentioned Chadwick v. Turner, 14 W. R. 491, L. R. 1 
Ch. 310. 


JESSEL, M. R.—I am clearly of the opinion that in this suit, as it is 
framed, I can not treat the defendant Clutton as having had actual 
notice of the plaintiff’s security. But, then, as I understand the law 
on the subject of postponing a person who has registered under the 
Registry Acts with notice of a prior unregistered incumbrance, the 
notice which is to postpone him must be actual notice, in the sense of 

ositive notice given to the person or his agent; or it may possibly 
e sufficient, instead of alleging actual notice, to charge the person 
whom you seek to postpone with something actually amounting to 
fraud. I say that it may possibly be sufficient, because, although the 
earlier cases apparently indicate that actual notice must be proved, I 
am aware that there are some observations in the judgment of Lord 
Cairns, in the recent case of the Agra Bank (Limited) v. Barry, L. R. 
7 H. L. 135, 22 W. R. Dig. 150, to which I shall presently allude, which 
point to something else as being sufficient. 

In regard to the earlier cases, in Hine v. Dodd, 2 Atk. 275, Lord 
Hardwicke, speaking of the object of the Registration Act (7 Anne, c. 
20), as being to prevent parol proofs of notice, goes on: ‘But, not- 
withstanding, there are cases where this court has broken in upon 
this, though one incumbrance was registered before another; but it was 
in cases of fraud. There may possibly have been cases upon notice 
divested of fraud; but there the proof must be extremely clear. But 
though in the present case, there are strong circumstances of notice 
before the execution of the mortgage, yet, upon mere suspicion only, 
I will not overturn a positive law.’ That is to say, he considered it 
necessary to prove either fraud or clear positive notice. Then Sir 
William Grant, in Wyatt v. Barwell, 19 Ves. 439, says, “It has been 
much doubted whether courts ought ever to have suffered the question 
of notice to be agitated as against a party who has duly registered 
his conveyance; but they have said, ‘We can not permit fraud to 
prevail, and it shall only be in cases where the notice is so clearly 
proved as to make it fraudulent in the purchaser to take and register a 
conveyance in prejudice to the known title of another, that we will suffer 
the registered f to be affected.’ It is hardly necessary to go through 
all the cases, but I must refer to Chadwick v. Turner, 14 W. R. 491, L. 
R. 1 Ch. 319, where Lord Justice Turner says, ‘‘That the facts which are 
proved raise a strong suspicion of notice can not be denied, but I think 
they fall short of what is required to effect a registered title, for which 
purpose the notice must be clear and distinct, and amounting, in fact, 
to fraud.”” Lord Hatherley’s view in Rolland v. Hart, 19 W. R. 962, L. 
R. 6 Ch. 681, is the same :—‘* It isnot perhaps very easy to see the exact 
shades of distinction between the cases; but this appears to be decided 
from the time of Hine v. Dodd downwards, that a mere suspicion of 
fraud is not enough, and there must be actual notice implying fraud in 
the person registering the second incumbrance to deprive him of prior- 
ity thereby gained over the first incumbrance. In all these cases down 
to Wyatt v. Barwell the expression is, that there must be actual notice 
amounting to fraud. It is very well put in Mr. Dart’s book (4th ed. p. 
873) that it must be actual notice, which renders it fraudulent to attempt 
to obtain priority, or to advance money when knowing that another 
person has already advanced money — the same security, and after- 
wards unrighteously to attempt to deprive him of the benefit of that 
security by taking advantage of the Registration Act.” 

The only notice charged by this bill is that the defendant Clutton, 
when he took his conveyance, knew that the deeds were in the hands of 
the plaintiffs, and made no enquiry; the whole of the case attempted to 
be made is a neglect or omission to enquire, and it is now admitted at 
the bar that that can not be put higher than being constructive notice 
of the plaintiffs’ charge. 

That being so, and constructive notice being insufficient according to 
the authorities I have referred to, I find, further, tat no case of fraud 
is made by the bill, as that Clutton actually knew at the time of his pur- 
chase of facts which would affect his title, and that he purposely and 
fraudulently abstained from enquiring into them. Whether or not an 
allegation of that kind would be sufficient I am not called upon to 
decide. On the authorities I am inclined to think that actual notice is 
necessary. The very object of the registration acts is to exclude prior 
charges of which you have no actual notice, and to absolve you from 
the necessity of enquiring. So far is the register relied upon in practice 
as entitling the person registering to priority that I have known solicitors 
in Yorkshire actually complete purchases in the registry office to pre- 
vent any question from arising. The judgment of the House of Lords 
in the case of The Agra Bank v. Barry, to which I have referred, en- 


tirely supports the view which ! have expressed as to the necessity for 
8 on the subject from the 
and Selborne in that case.] 


actual notice. = ree read p 
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There are, however, these words used by Lord Cairns (L. R. 7 H. L. at 
p- 149) which give me difficulty :— 

“Of course you may have cases in which there may be such a course 
of conduct as was indicated in Kennedy v. Green, 8 My. & K. 699, com- 
mented on in the case of Jones v. Smith, 1 Ha. 43, by Vice-Chancellor 
Wigram, conduct so reckless, so intensely negligent, that you are abso- 
lutely unable to account for it in any other way than this, that, by 
reason of a suspicion entertained by the person whose conduct you are 
examining that there was an unregistered deed before his, he will abstain 
from enquiring into the fact, because he is so satisfied that the fact exists 
that he feels pursuaded that if he did enquire he must find it out. I do 
not wish to express any decided opinion at this moment upon a case of 
that kind. If such a case should arise, I do not desire to say whether, 
in my opinion, such a case could or could not be deemed sufficient to 
get rid of the provisions of the Irish Registry Act.” That passage 
seems to throw a doubt on the earlier cases which considered actual 
notice alone sufficient. It is a stong case which Lord Cairns puts, and 
he doubts whether or not it would be sufficient. Therefore I may say 
that the result of the authorities goes no farther in favor of the present 

laintiffs than this, that a charge of actual notice is sufficient, whether 
it be given to the principal or to his solicitor; but that it is doubtful 
whether an allegation of facts, which would only constitute constructive 
notice, can be sufficient in any case; but, if it can, it is only where the 

llegation amounts toa clear charge of fraud. If the person is aware 
of some fact which he purposely abstains from enquiring into, then it is 
possible that the court might hold him liable. But that case is unnec- 
essary for the me to decide, as it is not the case before me, 

Bit Dismissep. 





Conflicting Claims of Settlers on Public Lands—Bona 
fide Pre-emption Claimants. 


RUTLEDGE v. MURPHY. 
Supreme Court of California, October Term, 1875. 


Hon. WILLIAM T. WALLACE, Chief Justice. 
“«  JosePH B. CROCKETT, 
“«  Avuaustus L. RHODEs, 
“«  E. W. McKinstry, 
«  Appison C. NILEs, 


Judges. 


1. Statement of Facts and Opinion of the Court by Crockett,J._Bona 
Fide Pre-emption Claimant—Act of Congress of July 23, 1866, to 
Quiet Land Titles in California.—The term bona fide, as upplied to a pre- 
emption claimant, in the proviso to § 8 of the act of Congress, means one who 
having the proper qualifications, in good faith settled upon a parcel of land 
subject to pre-emption, with the intention to pre-empt it, and who vhad per- 
formed or was proceeding in good faith to perform the necessary conditions, 
when the claim was presented . 


2. Intruders upon the Public Domain—Bona Fide Purchasers under 
Mexicin Grant.—A mere settler upon public lands, not subject to pre-emption, 
is an intruder, and his possession is tortious until the final survey of the land, 
and when the same land was included in « rejected Mexican grant, and had 
been purchased for «a valuable consideration, in good faith, and inclosed and 
improved by the purchaser, prior to the wrongful entry of the claimant, the 
final survey tne F not convert such claimant into a bona fide preemptor, and 
Ancol such purchaser from availing himself of the benefit of §7 of the act of 

Jongress of July 23, 1366. 


3. The Suscol Ranche Case.—Hutton v. Frisbie 37 Cal., 475, and Fris- 
biev. Whitney, 9 Wall. 187, commented on with approval. 


4. Conc Opinion of McKinstry, J.,_Bona Fide Pre-emption 
t—Right of Mexican Grantees and their Assigns—Actof July 
23, 1866, Construed.—A bona fide pre-emption claimant, is one who has in 
goud fuith proved up, paid, and received his certificate, for his own benefit, 
without having contracted to transfer his title when acquired. Congress recog- 
nized the equities of the purchasers from Mexican grantees, when the grant had 
been rejected, and gave them the land at the minimum price, unless adverse 
claimants had acquired patents, or the absolute right to patents, prior to the 
passage of theact. To render the grant effectual, Co gave bona fide pur- 
chasers from Mexican grantees the right to challenge fraudulent claims before 
the land officers. 


5. Rhodes, J., Dissenting—Effect of Decision of Land Officers—Dif- 
ferent Definition of Bona Fide Pre-emption Claimant.—The decisions 
of the land officers as to conflicting claims, are not final in the sense that the 
court would thereby be ousted of their jurisdiction, to enquire, when the ques- 
tion is one of private rights, whether, according to the established rules of 
equity, and the acts af Congress, the party holding the title should hold abso- 
lutely as his own, or as trustee for another. A bona fide pre-emption claimant, 
is one who had a peo-aepten claim, which, under the acts of Congress then in 
force, would be regarded as valid, and would have entitled the claimant to pur- 
chase upon filing his declaratory statement, making proof of his claim, and 

ying the purchase money. When the requisite improvements are made upon 
The land before the final survey, none are necessary after that time, to render 
the claim to pre-emption valid. 


Opinion by Crocxert, J.: Nives, J., concurring. 

If the ruling in Hosmer v. Wallace, 47 Cal. 461, was correct ; the judg- 
ment in this case for the defendant must be affirmed, as the cases are 
not distinguishable in the particulars on which that decision rests. But 
counsel for the plaintiff ag ep contends with earnestness that the 
ruling in that case can not supported on reason and authority, and 
asks us to review it. We find it unnecessary, however, in this case, to 
discuss anew the questions of law decided in Hosmer v. Wallace, as the 
judgment must be affirmed-on other grounds. But we are not to be un- 
derstood as admitting by implication, the incorrectness of that decision, 
which was founded on the authority of Johnson v. Towsley, 18 Wall. 72. 





It is claimed, however, that in the late case of Warren v. Van Brunt, 19 
Wall. 646, decided since Hosmer v. Wallace, the ruling in Johnson v. 
Towsley has been commented upon and explained in the Supreme Court 
of the United States, so as to show that our construction of that decis- 
ion was erroneous. But we have deemed it unnecessary to consider to 
what extent, if at all, the decision in Warren v. Van Brunt has modified 
the ruling in Johnson vy. Towsley, as we construed it, as our decision of 
the — case rests upon other grounds. 

The plaintiff claims to be entitled to the land as a bona fide pre-empt- 
tioner, and the defendant asa purchaser under the seventh section of the 
Act of Congress July 23, 1866, entitled ‘An Act to quiet land titles in 
California,” 14 U. S. Statutes at Large, 218. It appears from the findings 
that in the year 1859, the plaintiff, with his family, settled upon the 
quarter section of which the land in contestis a portion, with the inten- 
tion to pre-empt the same, and has ever since continued to reside upon 
it; that the said quarter section was then within the exterior boundaries 
of a Mexican grant, which has since been finally confirmed aud paten- 
ted; that the government survey was not extended over said land until the 
month of May, 1866, and that by the final survey of the Mexican grant, 
said quarter section was excluded therefrom. It further appears, that 
prior to the plaintiff's settlement, one Swinford, for a valuable consider- 
ation, and in good faith, had purchased from the grantee of the Mexican 
grant, or his assigns, a tract of one hundred acres within the exterior 
boundaries of the grant, including the premises in controversy, which 
tract was excluded from the final survey under the decree of confirma- 
tion, and that he had inclosed the whole one hundred acres, used and 
improved the same, and continued in the actual possession thereof, up 
to the time that he procured a patent therefor from the United States, 
as hereinafter stated, the plaintiff never having made any improvements 
upon, used, or cultivated, the lands in controversy, or any part of it. It 
also appears that after the final survey of the grant, the land excluded 
therefrom, was for the first time surveyed and sectionized by the United 
States, and the township plat was filed with the register and receiver 
shortly before the passage of the act of Congress of July 23, 1866. 
Within the proper time after the filing of the plat, and a few days prior to 
the passage-of the act the plaintiff filed his declaratory statement, claim- 
ing the whole quarter sectior. as a pre-emptioner, and some months after 
the passage of the act, made his proofs before the register and receiver, 
who accepted his application to purchase, and on payment of the pur- 
chase price, issued to the plaintiff a duplicate receipt therefor. Subse- 
quently, Swinford (under whom the§$ defendant deraigns title), made his 
application under the seventh section of the act of Congress to purchase 
the premises in controversy, then in his possession. Thereupon the com- 
missioner of the general land office directed the register and receiver 
to investigate the entry theretofore made by the plaintiff and to take 
testimony in respect to the plaintiff’s and Swinford’s claims, and to 
report the same with their decision to the commissioner. The 
proofs were accordingly taken, and the decision of the register and 
receiver was in favor of the plaintiff, but on appeal to the commissioner, 
and subse yng J to the Secretary of the Interior, the decision was re- 
versed, and the land awarded to Swinford, to whom a patent has issued. 
The action is to have the defendant declared to be a trustee of the legal 
title, and to compel a conveyance of it to the plaintiff. The judgment was 
for the defendant, and the plaintiff appeals. 

There can be no doubt of Swinford’s right to purchase the land under 
the seventh section of the act of Congress, unless the plaintiff is pro- 
tected by the provisu to the eight section, which is as follows: “ Pro- 
vided, that nothing in this act shall be construed so as in any manner to 
interfere with the right of bona fide pre-emption claimants.’ 

It is to be observed. ist. That when the plaintiff settled on the land 
it was within the interior limits of the grant, and was not then subject 
to pre-emption. 2d. That Swinford was then in actual possession of the 
premises in controversy, as a purchaser in good faith, for value, under 
the grant, and continued so in possession until after the passage of the 
act of Congress. 3d. That the court fails to find that the plaintiff was a 
“bona fide pre-emption claimant”’ of the premises in controversy. The 
term bona fide as applied to a pre-emption claimant, in the proviso to 
the 8th section of the act, must be deemed to have some meaning and 
was intended to designate one who having the proper qualifications, in 
good faith, settled on a parcel of land which was subject to pre-emption, 
with the intention to pre-empt it, and who had performed, or at least, 
was proceeding in good faith to perform, the necessary conditions. When 
the plaintiff made his settlement he was not a bona fide pre-emption 
claimant. On the contrary, he was a mere intruder on lands within the 
exterior limits of the grant, not subject to pre-emption, and from which 
he might have been evicted by an action at law. His occupation of the 
land he had reduced to possession, continued to be wrong and tortious, 
until the final survey of the grant by which this quarter section was ex- 
cluded. When this occurred, Swinford was in the actual possession of the 

remises in controversy, claiming as a bona fide purchaser for value, un- 

er the grant. Did the exclusion of the land from the final survey, of 
its own force and by operation of law, convert the plaintiff, who, up to 
that time was a trespasser, into a bona fide pre-emption claimant, whose 
rights are protected by the proviso, as against Swinford, who then was, 
and for a period commencing before the plaintiff’s settlement, had been, 
in the actual possession as a bona fide purchaser for value ? 
‘ In construing this statute it is to be observed, Ist, that under the de- 
cisions of this court and the Supreme Court of the United States, there 
can be no pretense that prior to the passage of the act of July 23d, the 
plaintiff had acquired an equity which the government was bound to 
respect, or, which the courts would enforce. Hutton v. Frisbie, 37 Cal. 
475; Frisbie v. Whitney, 9 Wall. 187. 

In the cases just cited it appears that the grant of the Suscol Ranch—- 
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a large and valuable body of land—having been finally rejected by the 
Supreme Court of the United States, a number of qualified pre-emptors 
immediately entered with the intention, in good faith, to take up pre- 
emption claims and proceeded to perform the necessary conditions. It 
was conceded on all sides that at the time of their entry it was public 
land, subject to pre-emption. In the meantime, however, and before 
the pre-emptioners had paid the purchase price, Congress passed an act, 
giving to bona fide purchasers from Vallejo, the Mexican grantee, a prior | 
right to purchase, within a specified time, so much of the land as they | 
had reduced to | 28 pone In the cases cited it was decided that the | 
pre-emptioners had acquired no rights which would prevail over those | 
conferred by the act, upon the purchasers from Vallejo. Congress was | 
doubtless prompted to confer this extraordinary privilege upon the 
purchasers from Vallejo, by the hardship of the case. They had _pur- 
chased in good faith, under a grant supposed to be valid, and had ex- 
pended their money in building up homes and improving the land. Their 
equities were considered superior to those of pre-emptioners, who had 
merely entered, but had not paid the purchase price. 

Following on the same policy, Congress by the act of July 23, 1866, 
conferred upon all persons, who in good faith, and for a valuable con- 
sideration, had purchased lands of Mexican grantees or their assigns, un- 
der grants which were subsequently rejected, or where the land pur- 
chased was afterwards excluded from the final survey, the right to pur- 
chase from the government at the minimum price, so much of the lands 
as they had used, improved and continued in the actual possession of, 
“ according to the lines of their original purchase.’ The defendant’s 
grantor, Swinford, comes fully within this category ; and upon the prih- 
ciples settled in Hutton v. Frisbie and Frisbie v. Whitney, supra, was 
clearly entitled to purchase the land in controversy, unless the plaintiff 
acquired a prior right, by virtue of the proviso to the eighth section, al- 
ready quoted. It is true, there was no similar provision in the Suscol 
act, reserving the rights of pre-emptioners. But in view of the mani- 
fest policy which dictated both acts we are of opinion, that the plaintiff 
is not a ‘‘ bona fide pre-emption claimant” in the sense of the proviso, 
He was a trespasser when he originally entered, and so continued up to 
the time of the final survey of the grant in May, 1£63. During the short 
interval which elapsed between that time and the passage of the act of 
July, 23d, it does not y gwd that he performed any act indicating his 
intention to pre-empt the land which then was, and for many years had 
been, in the actual possession of Swinford as a bona fide purchaser under 
the grant, except to file his declaratory statement. It does not appear 
that after the land became subject to pre-emption and he ceased to be a 
trespasser, he performed any labor or made any improvements upon it, 
or in any manner indicated his intention to claim the premises in con- 
troversy, except by the filing of his declaratory statement. In the Suscol 
case, the equities of the pre-emptioners were much stronger. They did 
not enter until after the final rejection of the grant, and when the land 
became public land, subject to pre-emption, and in good faith they pro- 
ceeded to expend their money and labor in erecting improvements and 
cultivating the land. But Congress, nevertheless, awarded the land to 
the purchasers from Vallejo, as having the superior equity. In view of 
this legislation, it is not to be inferred that when, a year or two later, it 
passed the subsequent act of July 23, 1866, it intended to subordinate 
the rights of a purchaser from the Mexican grantee to those of a pre- 
emptioner who originally entered as a trespasser, and who was not in- 
duced to enter and improve the land on the faith that it was public land, 
subject to pre-emption. The plaintiff claims that under these circum- 
stances the two highest officers of the land department have committed 
an error in awarding the land to Swinford. But we think otherwise. 

Judgment affirmed. 

McKinstry, J., concurring. 

I concur generally in the views expressed by Mr. Justice Crockett. 

Lam also of opinion that the Commissioner of the General Land Office 
and Secretary of the Interior properly held that the pre-emption claim- 
ant, bona fide, mentioned in the act of 1866 was one, who, prior to the 
passage of the act, had not only proved up, paid and received a certifi- 
cate, but who had done this in good fuith—that is, for his own benefit, 
or without having contracted to transfer the title he should acquire. 

If the plaintiff had actually received his certificate prior to the pas- 
sage of the act of 1866, the defendant, as purchaser from the Mexican 
grantee in actual possession, would have been entitled to prove before 
the officers of the land department that the pretended pre-emption had 
been asserted, and the certificate obtained against the policy of the law, 
by fraud practiced on those officers. Congress recognized the equities 
of those who had purchased from Spanish or Mexican grantees, and who 
had actual possession under such purchases, and determined to give 
them at the minimum price the lands of which they so held possession, 
unless some other person had so acquired a patent or an absolute right 
to a patent, prior to the passage of the act. And to render the grant 
effectual Congress further gave to,or recognized in, such purchasers from 
Spanish or Mexican grantees, the right of challenging, before the land 
officers, the legal title, or an apparent perfect equity, acquired by a pre- 
tended pre-emptioner fraudulently. 

Thus construed, the act of 1866 was declaratory of the law as subse- 
quently held by the Supreme Court of the United States in the Suscol 
cases. The plaintiff, however, asserts a peculiar equity, the cogency of 
which I am unable to discover, and rE og meh on the construction 
of the statute which shall deprive the actual occupant, who has paid his 
money in good faith, of his right to acquire the government title, and 
confer it on one who was originally a trespasser on lands to which the 





right of possession was in oe ersons by virtue of a nt from 
Mitico-s right recognized both by the legislative and judicial decisions 


of the United States; all this in opposition to, and to the overthrow of, 
the construction of the statute given by officers whose special duty it is 
to act under such laws, and who must be supposed to be familiar with 
their practical operations. I agree that the judgment should be affirmed. 

Ruopes, J., dissenting. 

The purpose of this action is to compel the defendants to convey 
to the plaintiff the legal title to the premises, which they ac- 
tee by means of a patent issued to their grantor by the 

Jnited States. The township plat, including the lands in con- 
troversy, was filed in the proper land office in May, 1866. The 
survey of the rancho “ Pastoria de las Borregas,’’ was finally 
confirmed in June, 1865. The lands in controversy were within the ex- 
terior limits of the rancho, but were excluded therefrom by the final 
survey. The plaintiff settled upon the quarter section of land, which 
includes the land in controversy, in 1859, made the requisite improve- 
ments, and has since continued to reside thereon with his family, but he 
made no improvements upon, and never resided on, that portion of the 
quarter section which is in controversy. The plaintiff in due time filed 
his declaratory statement, and thereafter made proofs of his claim to the 
satisfaction of the register and receiver. On the 19th of November 
1866, the duplicate receipt (or certificate of purchase) was issued to 
him. 

The defendants claim under Swinford, who in 1863 purchased a portion 
of the rancho above named, which comprised the land in controversy. 
In the month of May, 1867, Swinford filed his application to purchase 
the land in controversy, under the provisions of the act of Congress ot 
July 23, 1866—“ An Act to quiet land titles in California.” The com- 
missioner of the general land office directed the register and receiver 
to re-investigate the entry of the plaintiff, to take the testimony offered 
by the plaintiff and Swinfordin support of their respective claims, and 
report the same, together with their decision thereon, to him. The tes- 
timony was taken and those officers decided in favor of the plaintiff, but 
on appeal to the Commissioner, and from him to the Secretary of the 
Interior, the decision of the register and receiver, so far as it related to 
the land in controversy, was reversed, and the land awarded to Swinford. 
It is admitted by the pleadings that the plaintiff possessed the requisite 
qualifications of a pre-emptor, and that he had performed all the acts, 
and taken all the proceedings requisite on his part to entitle him to pre- 
empt all the quarter section, except the land in controversy, unless 
Swinford acquired a better right under the act of Congress of July 23, 

6. 

The questions arising upon these facts are the same as those in Hos- 
mer v. Wallace, 47 Cal. 461, one of whichis: Whether the decision of 
the officers of the land department, in a contest respecting the right of 

re-emption, is final and conclusive upon all the issues of fact determ- 
ined by them, or, in other words, whether in an action instituted by a 
party to the contest before the land department, to compel the other 
party to convey the title acquired from the United States, the court can 
enquire into the facts upon which the claim of the respective parties de- 
pends, or whether, on the other hand, the court is limited toa review of 
the questions of law involved in the contest. The majority of the court 
in that case expressed the opinion that the court could only review the 
questions of law but could not re-investigate the facts involved in the 
contest before the land department. The same doctririe was virtually 
laid down in Burrill v. Haw, No. 3599, April Term, 1874. 

The decision in those cases denying the jurisdiction of the court to re- 
investigate the facts in this class of actions, can not, in my judgment, be 
sustained upon the authority of the cases in the Supreme Court of the 
United States. They are based upon the language of a portion of the 
opinion in Johnson v. Towsley, 13 Wall. 72, but not on any of the 
earlier cases of that court. Since the decision in that case the doctrine 
there laid down has been commented upon, more fully explained and 
applied in Warren v. Van Brunt, 19 Wall. 646. In that case no ques- 
tions of law were in dispute, but under the admitted rules of law appli- 
cable to a case of that character, the rights of the respective poet 
depended upon questions of fact. The partygwho had received the pat- 
ent there contended, as is contended on behalf of the party claiming 
under the patent here, that the decisions of the officers of the land de- 
partment in the matter of the contest in respect to the right of pre- 
emption, was conclusive upon the parties, as the court below had found 
that there was no fraud, unfairness or misconduct in the hearing or the 
preduction of testimony on the part of the patentee, or the several offi- 
cers of the land department. But the court held that that position was 
untenable, and, after an examination of the facts of the case, affirmed 
the decree of the Supreme Court of Minnesota. The chief justice, 
in delivering the unanimous opinion of the court, said: “The issue of 
the patent upon the award of these officers c the land rr aapienne 
was final and conclusive, as between the United States and the severa 
claimants. It passed the legal title to the patentee. The remedy of 
the defeated party, if any thereafter, was by a proceeding in the courts 
against the patentee or those claiming under him ;” and also quoted this 
language from Johnson v. Towsley: ‘‘ When those officers decide con- 
troverted questions of fact, in the absence of fraud or impositions, or 
mistakes, their decision will be final ;” but that ‘it was the right of the 
proper courts to enquire after the title had passed from the government, 
and the question had become one of private right, whether, according to 
the estublished rules of equity and the acts of Congress concerning the 
public lands, the party holding that title, should hold absolutely as his 
own, or as trustee for another.” The chief justice then adds: “* We are 
satisfied with this ruling, and this leads us to enquire whether, upon the 
Jacts as found by the court, the officers of the government did err in 
awarding the patent to Van Brunt. The record does not disclose the 
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Sacts found by the officers.” It is manifest that as there was no fraud, 
accident, or mistake, against which a court of equity would afford relief, 
the court would have reversed the decree of the Supreme Court of Min- 
nesota, if the courts have no jurisdiction to enquire into the facts upon 
which the claims of the respective parties to a contest before the officers 
of the land department are based. As the record did not disclose what 
facts were found by the officers of the land department, it is apparent 
that no question of law could arise for decision until the court had found 
the facts upon which the parties relied. 

These views as to the jurisdiction of the courts are sustained by the 
eases cited in Johnson v. Towsley, among which are Lytle et al. v. State 
of Arkansas et al., 22 How. 193: Garland v. Wynn, 20 How. 6, and 
Lindsey et al. v. Hawes et al., 2 Black. 554. In the last mentioned case 
the court, after reciting certain of the facts upon which the respective 
parties relied in support of the claims to the pre-emption, say: “‘It is 
quite clear that upon the facts above feres § without more, the com- 
plainants would be entitled to the relief prayed for in their bill.” 

There is a further ground upon which the jurisdiction contended for 
by the plaintiff may be sustained. In the course of the opinion in 
Johnson v. Towsley, Mr. Justice Miller says: ‘So also the register and 
receiver, to whom the law primarily confides these duties, often hear the 
application of a party to enter land as a-pre-emptor or otherwise, decide 
in favor of his right, receive his money and give him a certificate that 
he is entitled to a patent. Undoubtedly this constitutes a vested right, 
and it can only be divested according to law. In every such case, when 
the Land Office sets aside this certificate and grants the land thus sold to 
another person, it is of the very essence of judicial authority to enquire 
whether this has been done in violation of law, and it has to give appro- 
priate remedy.” Whether this proposition was involved in that case or 
not, its soundness, I think, can not be questioned. The payment of the 
money and the receipt of the patent certificate gave the purchaser a 
standing in a court of equity, for they vested him with the entire bene- 
ficial estate in the land; and I see nothing in the legislation of Congress 
that points to the conclusion that the action of the Land Department, 
in destroying stich estate, is beyond the reach of enquiry. 

It is worthy of notice that the officers of the Land Department are not 
required to state in detail either the facts or the propositions of law 
upon which their decisions are made. All their decisions, in which 
they failed to state the grounds upon which they were made, would be 
beyond the reach of enquiry, and final in an absolute sense. I can not 
conceive that Congress intended to vest in the land officers such absolute 

wer. 

I am of opinion that in an action of this character the court has com- 
petent jurisdiction to enquire into the facts upon which the claims of 
the respective parties are based, whatever may have been the grounds 
of the decision of the officers of the Land Department. 

T am also of opinion that if, in this class of cases, the courts are limited 
in their investigations to questions of law arising before the officers of 
the Land Department, the judgment should be for the plaintiff. The 
complaint, as already stated, showed that the plaintiff possessed all the 
requisite qualifications of a pre-emptor, that he had performed all the 
acts required on his part in order to entitle him to a pre-emption (the 
matters constituting such qualifications and the said acts being set out in 
detail.) and that “he made proofs of his said pre-emption claim and 
right to said quarter section of land under the laws of the United States, 
to the satisfaction of the register and receiver.” These facts are not 
denied by the answer, nor are any facts inconsistent therewith stated in 
the answer. The facts on which Swinford relied in support of his claim, 
under the act of July 23, 1866, are not in any sense repugnant to those 
— which the plaintiff relies. Nor is any fact found by the court 
which is inconsistent with the facts alleged in the complaint as the basis 
of the plaintiff’s claim. The plaintiff having proved his said claim and 
right—that is to say, the facts upon which his claim and right rested— 
to the satisfaction of the register and receiver, and it not appearing that 
the facts on which Swinford relied were inconsistent with the facts 
proven by the plaintiff, there is no ground for saying that any of the 
officers of the land department may have found for Swinford upon issues 
of fact. The fact that the land department did not attempt to cancel 
the duplicate receipt, only so far as it related to the portion of the quar- 
ter section in controversy, and left it in full force as to the residue— 
about nineteen twentieths—of the quarter section, necessarily leads to 
the conclusion that the officers of the land department did not decide 
against the plaintiff upon question of fact—did not decide that the 
facts upon which his claim was based were not proven. I am fully satis- 
fied from the whole case, that the decision of those officers proceeded 
solely on the und that, as a matter of law, the plaintiff’s claim did 
not come within the meaning of the proviso to the eighth section of the 
act of July 23, 1866. 

This brings me to the consideration of that question. 

The proviso to the eighth section of the act of Congress of July 23, 
1866—“An Act to quiet and titles in Caljfornia’”—is as follows: ‘ Pro- 
vided that nothing in this act shall be construed so as in any manner to 
interfere with the rights of bona fide pre-emption claimants.” It becomes 

to determine who is a bona fide pre-emption claimant—or 

rather, as it appears that the plaintiff is a pre-emption claimant, whether 
there are any facts in the case which show that his claim is not a bona 
ion claim. I would remark here that I attribute no force 

to-the circumstance that the court did not expressly find that the plain- 
tiff was a bona fide pre-emption claimant, for the question whether he 
was such, is to be determined upon the facts admitted by the pleadings, 
pre-emption | 


together with those found by the court. A bona 





claimant, 


as I construe the proviso, is one who had a pre-emption claim, 
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which under the acts of Congress then in force, granting rights of pre- 
emption, would be regarded as valid—a claim which would have entitled 
the claimant to purchase the lands, upon a compliance with the law as 
to filing his declaratory statement, making proof of his claim, and paying 
the purchase money. The claimant who possessed the requisite qualifi- 
cations, and could make the requisite affidavit as to his settlement upon, 
and improvement of, the land, and the other matters required by the 
law granting the pre-emption right, and who made no default in pre- 
senting his claim, and making proof of payment, and who immediately 
before the passage of the act of July 23, 1866, would have been regarded 
as a bona fide pre-emption claimant, does, as I construe the proviso, 
come fully within its meaning. There is nothing in the act tending to 
show that the pre-emption right, mentioned in the proviso, was subject 
to any condition, limitation or restriction which was not imposed by 
the general pre-emption law. The only grounds upon which it is held, 
in the prevailing opinion, that the claim was not bona fide, is, that the 
plaintiff entered upon the land when it was not subject to pre-emption, 
and therefore was a trespasser as against the United States ; that after the 
land became subject to pre-emption, by the final survey of the rancho, 
which excluded therefrom the land in controversy, and by the return of 
the plat of the township to the register’s office, he made no further im- 
provement on the land, and that Swinford, under whom the defendant 
claims title, was in the actual possession of the portion of the quarter 
section in controversy, under a purchase from the Mexican grantee. 

I do not understand that there is anything in the letter, spirit or policy 
of the law, which will exclude a person from its benefits on the ground 
that at atime before he or any other person could assert a pre-emption 
claim to the land, he was a trespasser upon the land. Nor do I under- 
stand that his claim was impaired by the fact that another person was 
in the possession of the land, unless such other person had the right of 
pre-emption or some other right derived from the United States. I find 
no case in which it is held that a party who entered upon land and 
erected a dwelling house thereon, before it was subject to pre-emption, 
and, from the time of his entry, continued to reside thereon until after 
it became subject to pre-emption, is required to make further improve- 
ments upon the land after it becomes subject to pre-emption, in order 
to preserve his claim; but on the contrary, both the courts and the land 
department have held that the settlement and the erection of a dwelling 
house, before the land was open to pre-emption, together with the con- 
tinued inhabitancy thereof, until it was open to pre-emption, was a 
sufficient compliance with the law in respect to the settlement, the erec- 
tion of a dwelling house, and the inhabitancy, required by the acts of 
Congress; and, so far as I am aware, the ruling on that question has 
been uniform. The facts in this case do not, in my opinion, impeach 
the bona fides of the plaintiff’s claim; and his claim being valid, the 
certificate of purchase was properly issued to him, and, in my judgment, 
he is now entitled to the relief sought by his complaint. 

In my opinion the judgment should be reversed and the cause re- 
manded with the directions to enter judgment for the plaintiff in accord- 
ance with the prayer of the complaint. 

Wallace, C. J., took no part in the decision. 





Correspondence. 
SELECTION OF JUDGES. 

Epirors CentraL Law JourNnat :—It is true that too much stress 
can not be placed upon the necessity of a competent and incorruptible 
judiciary, and if ry system is found lacking in means to secure these 
qualities it should be abolished at once, provided a better can be sug- 

ested. One of the chief arguments in tavor of an appointive judiciary 
is, that judges should be free from political influences. This, no one can 
for a moment think of denying. A truly judicial mind is likely to be 
found comparatively free from such influences. The more so when the 
man is clothed with the judicial ermine. In this respect the elective. sys- 
tem has numerous advantages over the appointive. A writer who favors 
the latter, admits that the bar is a great power in each community, and 
argues, very properly, that one of the most lamentable features of an 
incompetent or corrupt bench is its influence upon this controlling power 
in society. If the judges are elected, the bar in each community will be 
first looked to by the people for suggestion as to the fit man, or men, to 
be entrusted with the great powers which judges must wield. If per- 
chance the wire-pullers and corrupt politicians do take the lead in 
bringing out a candidate, the people will naturally appeal to the bar as to 
his fitness. They will be neither ignorant nor careless of the fact that 
the men who have repeatedly seen him tested, who have been accus- 
tomed to come in contact with him under circumstances calculated to 
try to the utmost his moral character and his abilities, are the best judges 
of the same. It will certainly not be claimed that lawyers who have 
gained the confidence of the people, will be false enough or foolish 
enough to forfeit their right to further confidence by lending themselves to 
political tricks and schemes in so important a matter as the selection of 
ajudge. Each lawyer has his reputation to niake or maintain, and each 
knows that no little depends upon the character of the man before whom 
he must practice—the man who must at times hold in his hands the des- 
tinies, the property rights, the liberties, the lives of his client. There 
is no denying that attempts are likely to be made to elect men because 
they are politically available; but are we ready to admit that the men 
who entertain such considerations—the corrupt politicians, the wire-pul- ° 
lers, have such a power in the land that merit will, as a rule, be over- 
ridden by political availability? If so, then we must also admit that we 
are in a vortex of political corruption from which there is no escape, and 
all officers, including the executive, will be elected by corrupt men for cor- 
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rupt purposes. Presidentsand governors are no more than men. They 
depend upon the people for their election and re-election. If they owe 
their official existence to these corrupt elements, shall they be expected 
to possess sufficient temerity to appoint pure and good men to judicial 
offices in defiance of the wishes of their political masters? It is argued 
that men who are likely to make good judges are not accustomed to 
wire-pulling, and will not seek office. Granted. And this is one of the 
very facts which cause them to be sought for by the people. The peo- 

le have a keen sense of fitness for judicial offices. They can bear bad 
aws, but they can not bear to have them badly interpreted and falsely 
applied. They can not brook to see corrupt or incompetent men holding 
in their grasp their property rights, their privileges as citizens, their 
—- and their lives. 

Jorruption itself shrinks from corruption clothed with judicial ower, 
and ‘mediocrity snarls at seeing its counterpart on the judicial Soa 
Whenever abuses have existed in our national system, and they have 
existed, the reform or punishment has originated with the people. 
Their interests are always at stake where laws are interpreted, and they 
stand like watch-dogs to discover the first indication of indirection or 
unfitness. Either discovered, they give the warning growl, and the 
press, their leader, sets up a fierce bay which never ceases till corruption 
1s dethroned. This voice of the press has gained such power that it 
can not be unfeared or unheeded by the guilty. It is said that men may 
cast their votes solely to please chronic office seekers. This they may do 
when they have nothing to lose by it, but not when they have so much 
at stake; not when they are so directly and personally interested as in 
the selection of a judge. But suppose it is lett to the executive to‘ap- 
point the judges. He is one man—personally unknown to the masses. 

e is burdened with thousands of cares. He can give no considerable 
time to investigation regarding the men he must —- He is not ac- 
quainted with a sufficient number of good men to fill the offices, and he 
never has held, never will hold territorial distribution in disregard. He 
appoints men of whom he has little, if any, personal knowledge, and 
without opportunity to consult those best prepared to judge of them. 
President Taylor had once fully determined to appoint a political friend 
to the office of attorney-general. He was led to change his determina- 
tion only upon the assurance of an influential senator, that Daniel Web- 
ster and Reverdy Johnson would make a fool of his friend the first time 
they met him in the supreme court. This bit of information led to the 
appointment of Reverdy Johnson. President Jackson is said by good 
authority to have appointed Chief Justice Taney for purely political 
reasons, or considerations. How narrowly did we recently escape having 
appointed to the highest judicial office in the United States, a man, the 
very mention of whose name in that connection roused such a storm of 
indignation that a clear headed, and by no means timid President was 
induced to reconsider his action. Then another selection was made, and 
the person selected was one of the ablest and purest lawyers in the coun- 
try; but a political objection was resurrected by some person, and Mr. 
Cushing’s name was withdrawn. In the latter days of the Roman Republic 
the pretor urbanus was elected annually, and all cases were eventually 
teferred by him for trial to a judex, chosen by the parties themselves. 
Shall it be said that under this system even, the ends of justice were not 
more perfectly secured than when, under James Second of England, 
judges were appointed and removed as chess-men are handled, till the 
wishes of the monarch could be expressed in the decisions of courts; and 
Jeffries was the only judge who always found favor in the sight of the 
appointing power. 

tis argued that the decisions of courts under the appointive system 
are held in higher regard than those made after judges are elected. It 
seems to me that this argument is not warranted by the facts. New 
York is cited as an instance, but does a single instance establish a rule? 
Then it should be remembered that the » oh of Kent and Walworth 
were to the judicial system of America what the Elizabethan era was to 
English literature. These men immediately preceded great changes in 
vld*forms of law. They dealt with the common law, unchanged and 
held in reverence by all. What wonder then that their successors, 
called upon by new circumstances and customs to make innovations, 
should at times have committed errors, and subjeeted themselves to 
criticism? Have we no courts now whose decisions are regarded and 
trusted? Are Cooley and Campbell less to be relied upon, because the 
poomte called them to the bench, than if the governor had appointed 
them? 

It is true that the wise men who framed our constitution, saw fit to 
provide for the appointment of judges. Forty-three mil'ions of people 
could be expected to know but little of men who must fill the few places 
in the national system. 

Popular selection would lead to great expense and unnecessary con- 
fusion, as well as to much unintelligent action. 

The mode of selection was simplified, and wisely so. The same rea- 
sons do not exist for leaving the seiection to state executive authorities. 
Here the judges are to be selected from small districts where they have 
lived, won their laurels and are known. The judges of the supreme 
court must be selected from the stateat large. ere are generally good 
men, who are known to the bar and business men throughout the state, 
and they are generally selected. The average good lawyer is not usually 
much known beyond the limits of his own state. How many of the peo- 
ee can tell the names of the associate justice of the Supreme Court of the 

Jnited States? As to the other excellent features in the national sys- 


tem, continuance in office during good behavior,—no change of salary, 
etc., they could be introduced into the elective system. Is one man— 
the creature of the popular will—better prepared to select judges than 
the many, acting under advice of an intelli 
ernment, it is sai 


nt minority? e@ gov- 


is by the people and for the people. Shail the peo- 








ple, then, the acknowledged sovereigns, deny themselves the right to 
select the men who shall apply their laws and protect them in the enjoy- 
ment of “life, liberty and the pursuit of happiness?” 
F H. M. WILTsE. 
CHATTANOOGA, TENN. 


[The whole question resolves itself into this: Under the American 
system, who would be more apt to select good men for the judicial bench ; 
a governor who is responsible, at least to public opinion, or a party cau- 
cus, composed of political bummers, responsible to no one ?—Eb. C, L. J.] 


Notes and Queries. 


ACT—NUMBER AND VALUE OF CREDITORS—ARE ATTACHING 
CREDITORS TO BE COUNTED? 

Epirors CentraL Law JournaL:—In 3 CenrraL Law JouRNAL 
at page 86,Robert T. Railey enquires whether creditors who have, within 
four months of filing the petition in bankruptcy, levied an attachment on 
the debtor’s property,are secured creditors within the meaning of the bank- 
rupt law. You answer that you think not, because the adjudication dis- 
solves all such attachments. I trust you will permit me to express, with 
due deference, a contrary opinion. Sectivn 5044 of the Revised Statutes 
of the United States, ot that the assignment shall dissolve any at- 
tachment ‘‘on mesne process made within four months next preceding 
the commencement of the bankrupt proceedings.” If the provisions 
were that any such attachment should be void, then robably attaching 
creditors could not be held to be secured creditors. But the language of 
the statute being that the attachment is dissolved by the assignment, is 
it not good until so dissolved? It would seem that the attachment creates 
a lien within the meaning of 3 5075, which is good until an assignment 
be made, and if in any case an assignment is never.made, then the at- 
tachment remains aol absolutely. Certainly it will not be denied that, 
in a case where proceedings in bankruptcy have not been commenced, 
an attachment on mesne process creates a good and valid lien on the 
property upon which it is levied, and such a lien as must be recognized 
in every court. Now suppose an attachment having been so made, and 
having created a good lien, that within four months thereafter a petition 
in involuntary bankruptcy is filed against the debtor ; what is the effect 
upon the attachment lien? Is it destroyed? Thie statute does not so de- 
clare; and,aside from the statute, I know of no principle which works its 
destruction. If the matter proceeds so far as an assignment, the at- 
tachment will under the statute be dissolved; but suppose the 
bankrupt proceedings are dismissed or otherwise terminated be- 
fore assignment? In that case the attachment lien remains un- 
disturbed and unaffected, and, if the lien survives abortive pro- 
ceedings in bankruptcy, it must have remained in existence during 
their pendency ; a if it remains in existence during the pendency of 
bankruptcy proceedings which afterwards prove abortive, then it must 
likewise remain in existence in all bankruptcy proceedings; for there is 
at the outset no means of distinguishing between those cases in which 
the proceedings will fail and those in which they will not. It therefore 
seems clear that pending the preliminary mae of a proceeding in bank- 
ruptcy the lien of an attachment remains good, and the attaching creditor 
having such lien is a secured creditor. And this conclusion is in accord- 
ance with the reason of the rule which prevents secured claims bein 
counted in the number necessary to join in a yo seabed ge or indee 
in any preliminary proceedings. The reason of the rule is that the in- 
terests of secured creditors are adverse to, those of the general creditors. 
This reason applies with much greater force to attaching creditors, than 
it does to secured, or even preferred creditors. The preferred creditor 
may be defeated, if bankruptcy ensues. But the attaching creditor is 
sure to be defeated in that event. Then, too, if it be held that attaching 
creditors must be counted, any one or more of the creditors holding 
two-thirds of the debts have it absolutely in their power to defeat bank- 
ruptcy proceedings and obtain a preference, and the law and the courts 
are powerless to prevent it. JosEPH G. ANDERSON. 

Keokuk, Iowa. 

The respect which is due to the learning and ability of our corres- 
pondent would certainly incline us to agree with him, if, with the statute 
open before us, we could rest satisfied that his conclusions are correct. 
Section 12 of the act of 1874 says that any person (or corporation) who 
has committed an act of bankruptcy, ‘shall be adjudged a bankrupt on 
the petition of one or more of his creditors, who shall constitute one- 
fourth thereof, at least, in number, and the aggregate of whose debts, 
provable under this act, amounts to at least one-third of the debts so 
provable.” Clearly, in determining whether the requisite number and 
value of creditors have joined in the petition,the duty of the court would 
be limited simply to a computation of the number of the creditors whose 
debts are ‘so provable,” and of the amount of their debts. Now, an at- 
| taching creditor whose attachment is not merged in a judgment and is 
less than four months old, is a creditor whose debt is ‘‘so provable;” 
and not only is this so, but the assignment in bankruptcy dissolves his 
attachment, and he must prove his debt in the bankrupt court if he gets 
anything. 

his, in our judgment, conclusively disposes of the question; but 
judicial construction is supposed to have engrafted an amendment upon 
| this provision of the bankrupt law, which excludes from the computa- 
| tion those creditors whose debts are secured. Re Frost, 7 Chicago Legal 
| News, 6; contra, Re California Pacific R. Co., 2 Cent. L. J. 79. Admit- 
| ting this construction to be in accordance with the intention of Congress, 
| who are to be deemed secured creditors within the meaning of the rule 
thus established? Clearly such, and such only, as are entitled (1), to 
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pursue their remedy in the state, or other tribunal than the bankrupt 
court, and subject the property against which they may have a lien ; or 
(2), such as, in the distribution of the assets in the bankrupt court, are 
entitled to be paid in full, or in full to the extent of their security. An 
attaching creditor, whose attachment is less than four months old, and 
whose attachment has not been merged in a judgment, falls within 
neither of these classes. Success of the bankruptcy proceedings at 
once levels him to the grade of an unsecured creditor, prohibits him 
from pursuing his remedy in the tribunal in which he has sued out his 
attachment, and obliges him, in the distribution of the bankrupt’s estate, 
to share pro rata with the other creditors. 

Upon the last point made by our correspondent, wherein he appeals to 
the supposed reason of the rule that secured creditors should not be 
counted, we will simply say, that in construing a statute, no argument 
can be drawn from the supposed reason or ore of the law which 
results in repealing the law itself. We fully believe that this provision 
of the bankrupt act ought either to be repealed or amended so as to 
conform to the interpretation put — it by our correspondent. But 
Congress alone, and not the courts, has jurisdiction to repeal, or so to 
amend it.—Ed. C. L. J. 








Briefs. 


[The purpose of this column is to aid practitioners in the exchange of 
briefs on important subjects. For this reason, it is impossible for us to 
notice any brief which does not contain a statement of the case involved. 
It would be more satisfactory to all concerned, if those sending briefs 
should s@nd with them succinct outlines of the points.—Ep. C. L. J.] 


Negligent Killing.—Matthews v. St. Louis Grain Elevator Co., in 
the Supreme Court of Missouri. Brief for the Elevator Company, pp. 
8. There was only one question in this case—negligence. There are 
numerous authorities cited. [Address Messrs. Slayback & Haeussler, 
St. Louis, Mo.] 


Life Insurance—Forfeiture of Policy.—Gaterman v. American 
Life Ins. Co., in the St. Louis Court of Appeals. Brief for plaintiff, 
BP. 11. In this case plaintiff sued as beneficiary of a life policy in the 

efendant company, This policy was represented as non-forfeitable, and 
the holder had paid three yearly installments thereon. When the fourth 
installment was due, the holder lay dying, and soon did die. Within a 
day or two after the regular pay day, tender of payment was made, and 
acceptance refused. he defendant gave ne notice of forfeiture, as 
seems to be customary, but on trial stated that the non-payment did 
work direct forfeiture. Whether it did or not, is discussed fully in this 
brief. [Address Messrs. Slayback & Haeussler. ] 


Fraudulent Representations.— Brownlee v. Hewitt, in the St. 
Louis Court of Appeals. Brief for defendant, pp. 15. This is a care- 
fully prepared argument as to fraudulent representations, and when 
they can be made the basis of an action. [Address Messrs. Slayback & 
Haeussler. } 


Alteration of Negotiable Paper.—Iron Mountain Bank v. Mur- 
dock, in the Supreme Court of Missouri. Argument for plaintiff, pp. 
14. Two questions arose here: what constitutes such fraudulent alter- 
ation of negotiable paper as will make it void in the hands of an inno- 
cent holder; also, the hability of the indorser, notwithstanding alteration, 
by reason of his own neglig@nce or carelessness in putting it into circu- 
lation. [Address Messrs. Slayback & Haeussler.] 


Liability for Subscription to Stock.— Accidental Ins. Co. v. Tor- 
lina, in the Supreme Court of Missouri. Brief for plaintiff, pp. 6. 
The question at issue here is as to a subscriber’s liability for stock and 
assessmentson stock. [Address Messrs. Slayback & Hueussler.] 


eet cee, assignee v. First National Bank of Chetopa, in the 
nited States Circuit Court, District of Kansas. Argument for defend- 
ant, pp. 22. This is an action by an assignee in bankruptcy, to recover 
from the defendant, a bank organized under the act of Congress com- 
monly known as the National Banking Act, double the amount of 
interest which he charges was taken from the bankrupts by the defend- 
ant upon numerous transactions prior to the bankruptcy. The petition 
charges in each count that the interest charged was ‘“‘a greater rate of 
interest than was, or is allowed, by the laws of the state of Kansas,” and 
the action is apparently based upon the laws of the state of Kansas, and 
not upon any law of Congress. It becomes material at the outset to 
enquire what was the law of the state of Kansas in regard to interest 
during the gone covered by the counts not barred by the statute. 
[Address J. K. Cravens, Esq., Kansas City, Mo. ] 


Taxation of Commercial Travellers.— Welton v. State of Mis- 
souri, in the Supreme Court of the. United States. Argument for 
plaintiff, pp. 16. The point at issue was the right of a state to tax the 
travelling agents of foreign merchants, under the form of a license, which, 
it is said, is in reality a tax on the goods and wares of such merchants, 
and hence violates the Constitution of the United States in seeking to 

late commerce among the states. This argument seeks to maintain 
this view; and it was sustained by the Supreme Court at Washington. 
See 3 Cent. L. J. 116. [Address J. S. Botsford, Esq., Jefferson City, 
Missouri. ] Z 


Equitable Lien of Vendor.—Lavender v. Abbott, Supreme Court 





of Arkansas. Brief for defendant, pp. 5. The court decided that the 
vendor’s equitable lien was not waived by the circumstance that per-' 


sonal security was given for the purchase money, when it appeared there 
was no intention to waive the lien, and under the circumstances of this 
case, the lien was enforced. [Address L. A. & X. J. Pindall, Watson, 
Ark.] 


Evidence—Unpaid Subscriptions to Stocks.—Michener y. 
Payson, Assignee of the Republic Insurance Co., United States Cir- 
cuit Court, Eastern District Penn. 13 N. B. R. R. 43. McKennan, J. 
1. A record of proceedings in hankruptcy in the district court for the 
Northern District of Illinois, against the Republic Insurance Company of 
Chicago, though not purporting to be a copy of the whole record, was 
admitted in evidence to show, Ist, the assignment to the plaintiff below, 
and 2nd, an assessment by the authority of the bankrupt court upon the 
stock of the bankrupt company, to pay losses. 2. Under the circum- 
stances of this case, evidence of misrepresentations made by an agent 
of the corporation to the stockholders at the time of the subscription, 
is not admissible, because, as against those who became creditors of the 
corporation upon the faith and security of its stock subscriptions, the 
equity of the stockholder is subordinate, and unavailing. 38. An assess- 
ment upon the unpaid subscriptions of the stockholders made by the 
district court, having jurisdiction over a bankrupt corporation, cannot 
be questioned in a collateral proceeding in another form ; for any excess 
in it, redress must be sought in that tribunal. 


Fraud not Merged in a Judgment.— William S. Warner v. Aaron 
H. Cronkhite, United States Circuit Court, Eastern District Wisconsin 
(Id. 52), Dyer J. Where the record shows that the original demand or 
cause of action sprang from fraud, the judgment does not merge the 
fraud, and is not released by a discharge. Citing and discussing the 
following cases: McButt v. Hirsch, 4 Abb. Pr. 441; Mallory v. Leach, 
14 Abb. Pr. 449: In re Patterson, 1 N. B. R. 307; In re Whitehouse, 4 N. 
B. R. 68; Shuman v. Strauss, 10 N. B. R. 300; s. c. 52 N. Y. 404; Wood 
v. Henry, 40 N. Y. 124; Prouty v. Smith, 51 N. Y. 594; Roberts v. Pros- 
ser, 53 N. Y. 260; Bangs v. Watson, 75 Mass. 211; Palmer v. Preston, 
45 Vt. 154. 

Composition.—In ve Langdon. United States District Court, Massa- 
chusetts (Id. 60), Lowell, J. ‘‘The resolution for composition, which 
appears to have been duly passed and confirmed, is bad in substance. It 
is that the bankrupt pay fifty per cent. of his several debts in the note of 
the said Langdon, endorsed by M. 8S. Bidwell and P. C. Langdon, and 

ayable in six, nine and twelve months from the date of the passage 

ereof, without interest. * * * The statute provides for payment in 
money as contracted with any other property. If the payment is not to 
be made instantly, I see no ground for saying it may not be divided into 
installments. * * * In short, money does not mean cash on the nail, 
or on demand, but that whenever paid, it shall be in what the law admits 
to be money. But this resolution is distinctly for a payment in notes, 
which is a very different thing; for the instant the notes were taken or 
tendered, the payment, according to the resolution, would be complete, 
and certainly these notes are not money.” 


Fraudulent Disposition of Goods—-Time of Purchase not Ma- 
terial—Demand.— United States v. J. O. Smith, United States Dis- 
trict Court Northern District, New York (Id. 61), Hall, J. 1. It is not 
necessary that the goods which have been fraudulently disposed of shall 
have been obtained within three months prior to the commencement of 
the proceedings in bankruptcy, in order to convict a party of a fraudulent 
disposition thereof. ‘No matter when they were obtained, if they have 
been obtained upon credit, and have not been paid for, and have been so 
disposed of within the three months next prior to the petition in bank- 
ruptcy, with the intent to defraud, then the offence is completed, and the 
defendant must be found guilty of the offence charged against-him.” 
2. In order to obtain a conviction for concealing assets from the assignee, 
it is not necessary to prove a demand on the part of the assignee. 


Petitioning Creditors—Preferred creditor not to be Com- 
puted.—/m re J. B. Currier: United States District Court, Massa- 
chusetts (Id. 68) Lowell, J. 1. The debt due to a preferred creditor is 
not to be computed in determining whether the requisite proportion in 
number and value have joined in an involuntary petition. A preferred 
creditor cannot prove his debt until he has voluntarily, or by compul- 
sion, igutontioned his preference. 2. A mere repayment to the debtor 
cannot take the place of a surrender to the assignee. Debts for a less 
sum than two hundred and fifty dollars are to be reckoned in the amount 
that is necessary to join in an involuntary petition. 8. The creditors may 
obtain one-fourth in number of the creditors whose debts exceed two 
hundred and fifty dollars, or one-fourth of all, provided one-third in 
amount of all the debts are represented in the petition. 4. It is not 
necessary that the larger creditors shall be requested to sign the petition, 
and refuse. [Citing Clinton v. Mayo, 12 N. B. R. 39; Re Israel, Id. 204; 
Re Hynes, 10 N. B. R. 483; Re Hadley, 12 N. B. R. 366.) 


Mortgage to Secure Future Advances—Valid.—Marvin, As- 
signee of Farrel v. Chambers, United States District Court, Eastern Dis- 
trict of New York. (Id. 77). Benedict, J. A mo e made in good 


faith to secure future sales of goods to the mortgagor, is valid to the ex- 
tent of the advances actually made. 


Rights of Creditors, an Assignee in Bankruptcy does not 
Represent.—Bristol, Assignee of the Cheshire Barytes Co. v. San- 
ford, United States Circuit Court for Connecticut. (Id. 78). Woodruff, 
J. The complainant in this suit is the assignee of the C. B. Company, 
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in bankruptcy. That company was organized under the laws of the 
state of New York authorizing the formation of mining companies. The 
defendant was one of the trustees of the corporation, and has proved, as 
creditor, a debt against the corporation, to an amount greater than the 
whole value of the property of the corporation which has come to the 
hands of the assignee. Other debts have been proved against the bank- 
rupt, also exceeding in their aggregate the whole value of the said prop- 
erty. The bili is herein filed by the assignee, to exclude the defendant 
from any participation in the assets of the bankrupt, or, in fourm, to 

ostpone him, in the distribution of the assets, to all the other creditors, 

enying to him any dividend until the other creditors are satisfied. 
The ground upon which this relief is sought is, that the defendant, as an 
officer of the corporation, failed to comply with the provisions of the 
statute of New York under which the corporation was organized, in 
this; that certain annual reports required by that statute to be made and 
filed, showing the condition of the company and its capital, contained 
false representations in respect thereto; and that, by the provisions of 
such statute, the officers signing such reports, proving them to be false, 
are made jointly and severally liable for all the debts of the company. 
Held, that complainant, as assignee did not represent the creditors, in 
their title, legal or equitable, to proceed against defendant, and that de- 
fendant could not be precluded from sharing in the dividend, on the 
facts shown. 


Chattel Mortgage.—In United States v. Bayer, United States Dis- 
trict Court, Minnesota, (Id. 88), Nelson, J., declares that a chattel 
mortgage is a disposition of property out of the usual course of business 
of the mortgagor. 


Limited and General Partnerships.—Jn re Merrill et al., United 
States Circuit Court, Northern District of New York. (Id. 91). Wood- 
ruff, J. A certificate that the special partner has contributed a certain 
sum incash, and a certain amount in goods, does not comply with the 
statute of New York, relating to limited partnership, and the parties 
may be put into bankruptcy as general partners. 


United States Depositories.—Havens v. Nat. City Bank of Brook- 
lyn, Supreme Court of New York. (Id. 95). Barnard, J. No state 
court can require a bank in which the funds belonging to a bankrupt es- 
om are deposited, to pay a judgment against the assignee out of such 
funds. 


Evidence—Indictment under 7? 5132.—(7 44 of Act of ’67). 
United States v. Samuel M. Penn, United States District Court, Southern 
District of Ohio, February Term, 1876. 1 Cin. Law Bulletin 4. , Swing, 
J. During the progress of the trial, counsel for the government, after 
having shown that there had been an examination of the defendant be- 
fore a United States commissioner, upon the charge contained in the 
indictment; that upon that examination, one Williams was sworn and 
examined as a witness on behalf of the government, and was cross- 
examined by counsel for the defendant, and that said Williams was dead, 

‘offered in evidence the examination of said witness Williams. Counsel 
for defendant objected, for the reason that the examination before the 
commissioner was not a suit, and that the issue was not the same as that 
then pending. Held, that the examination by the commissioner, was 
such a judicial proceeding as would come within the rule admitting such 
evidence, and if the issue upon one of the counts was the same as the 
issue in the examination before the commissioner, to that extent it was 
the same issue, and the general rule being that where a witness already 
examined in a judicial proceeding, between the same parties, involving 
the same issue, has since died, his former examination is admissible. 
The government having introduced evidence tending to show that de- 
fendant had absconded, defendant offered to prove what he said while on 
his journey from the state as to his intentions in regard to returning. 
To this evidence the government objected, but the court overruled the 
objections, citing Thorndyke v. City of Boston, 1 Met. 242; Lund v. In- 
habitants of Tyngsborough, 9 Cush. 87; Garham v. Curtis, 5 Greenleaf, 
265; Ranch v. Western R. Co., 1 Queen’s Bench, 52. 

In the charge to the jury the court declared that the offense created 
by the ninth clause of the section is composed of the following elements: 
1. That proceedings in bankruptcy were commenced against the defend- 
ant. 2. That he obtained on credit from the parties named in the 
indictment the goods therein described. 3. That he obtained them 
within three months before the commencement of the proceedings in 
bankruptcy. 4. That he obtained them under the color and pretence of 
carrying on business, and dealing in the ordinary course of trade. 5. 
That such color and pretence were false. 6. That he obtained them with 
intent to defraud. 

In order to establish that defendant obtained the goods under the color 
and pretense of carrying on business as a merchant, and dealing in the 
ordinary course of trade, “it. must be shown by the evidence that he 
pretended to the parties that he was carrying on business as a mer- 
chant at Bainbridge and dealing in the ordinary course of trade. This 

retense may, however, have n by conduct as well as by words. 

Whart. Crim. Law, 22 2097, 2113; 2 Russ. on Crimes, 292, 297; Re- 
g~ - Boyd, 5 Cox Crim. Cases, 502; United Strtes v. Prescott, 4 B. 

114.” 

The offense created by the tenth clause of the section, the court 
declared to be composed of the following elements: 1. That 
ings in bankruptcy were commenced against the defendant. 2. That he 
sold the goods therein described. 3. That he sold them within three 
months next before the commencement of the proceedings in bank- 
ruptcy. 4. That the goods were obtained on credit, and unpaid for. 
5. That the sale was not made in good faith, in the ordinary way of his 





proceed- | 


trade. 6. That the sale was made with intent to defraud his creditors. 

The court further declared that the intent to defraud, to warrant a 
conviction, must have existed against his creditors in general, and not 
against the particular creditor from whom the goods were purchased. 
Verdict of not guilty. 


Fraudulent Preference—Fraudulent in Part, void Altogether. 
—Breknam, Assignee of D. M. Goss v. A. Goss, United States District 
Court for Maine. (13 N. B. R. 337). Fox, J. An involuntary petition 
was filed against D. M. Goss, May 14, 1874. On the 6th of April the 
bankrupt gave a mortgage on all his real estate, to defendant, his uncle, 
to secure je sum of two thousand five hundred dollars, fourteen hundred 
dollars of which was an old indebtedness of some years standing for 
borrowed money, and the remainder elaimed by the bankrupt oat the 
defendant to have been advanced at the time the mortgage was given. 
At the date last stated, the bankrupt, who was town collector, had spent 
a portion of the amount collected for taxes; his bondsmen were called 
on for the amount, and he requested from his uncle a further loan to 
discharge this claim. It did not satisfactorily appear that the defend- 
ant loaned the bankrupt more than five hundred dollars, though receipts 
were produced for eleven hundred. None of this money was paid on 
account of taxes; but before the filing of the petition the bankrupt dis- 
posed of his stock of merchandise for twelve hundred dollars, and ap- 
— this money towards his liabilities as collector of taxes, and at the 

ate of his bankruptcy was indebted for merchandise in the sum of eight 
thousand dollars, towards the payment of which he had neither mer- 
chandise, money nor unincumbered estate. The defendant had been 
clamoring for the payment of his antecedent debt; had been informed 
that the bankrupt’s Portland creditors had given him an extension for 
four months, but claimed that the bankrupt represented that he was 
doing a good business; that his Portland creditors were ready to trust 
him for further purchases; that he did not intend to fail, but expected 
to continue in business; that the extent of his liabilities, including what 
he owed as collector, were from seven hundred to eight hundred dol- 
lars only. 

In determining the case, the court said: ‘‘In the view which the court 
takes of the present case, it is not necessary for me to determine whether 
the rights of the parties are to be governed by the original provisions 
found in the bankrupt act, which hold a party chargeable with obtaining 
a fraudulent preference, ‘if he had reasonable cause to believe that the 
debtor was insolvent, and that the conveyance was in fraud of the act,’ 
or whether this was controlled by the amendatory act of June, 1874, by 
which the party is required to have knowledge of the debtor’s insolven- 
cy, in order to defeat his security, as I am of opinion that the evidence 
in the present case establishes all that is requisite to bring the mortgage 
within the requirements of the amendatory act. The 85th section of 
the original act provides, ‘that if the conveyance was not made in the or- 
dinary course of business of the debtor, this fact shall be prima facie 
evidence of fraud ;’ and it was ruled by Mr. Justice Clifford, in Scam- 
mon v. Cole, 5 N. B. R. 257, 265, that the provision is alike applicable 
to preferences under the first clause of the section, as it is to sales under 
the latter clause. Section 5130 of the revised statutes in terms declares, 
‘that whether the conveyance is by way of preference or sale, if it is not 
made in the usual and ordinary course of business of the debtor, the 
same shall be prima facie evidence of fraud.’” 

* * * “A mortgage to secure demands of this nature, upon all 
the real estate of the bankrupt, and for more than its full value, as in 
his schedule he returns it as of the value of four thousand dollars oe 
were two prior mortgages upon it), was certainly not in the ordinary 
course of the debtor's business, as is held in Pearson v. Goodwin, 91 
Mass. 482, and 11 Wall. 387, and is by the Bankrupt Act, therefore, 
prima facie evidence of fraud.” * * * “ With the knowledge of 
these facts in relation to Daniel’s liabilities, and of his misconduct as 
tax collector, which Abial then had, being thus advised of his insolv- 
ency, and that a mortgage taken under such circumstances would be 
prima facie fraudulent and void, the court cannot sanction his reliance 
on the false statement of the bankrupt as to his condition, good credit, 
and standing, especially as his dealing with the funds of the town had 
shown his dishonesty. He should, before taking the security, have 
made further enquiries, and ascertained for himself, from others, the 
amount of Daniel’s indebtment, his assets and liabilities, and the slightest 
enquiry would have demonstrated his utter insolvency.” 

inding the mortgage invalid to the extent of the prior indebtedess, 
the court then discusses the question whether there could be such an 
apportionment of the note and mortgage, as to sanction it in part as 
security for the new indebtedness, and after citing Denny v. Dana, 56 
Mass. 161, also 99 Mass. 539, and Jn re Butler, 4«N. B. R. 308 s.c. 1 
Lowell, 506, concludes as follows: ‘‘ The whole is in all respects affected 
with and burdened by a purpose and intent of all parties, in fraud of 
the bankrupt law, and it becomes the duty of the court to adjudge the 
entire mortgage as wholly inoperative and invalid against the assignee 
in bankruptcy.” E. T. iL 


Legal News and Notes. 


“Suppose,” said a brow-beating (Iowa) lawyer to a witness he was 
trying to badger, one day last week, “‘suppose I should tell you that I 
could bring a dozen men of your town to this court room who would say 
they would not believe you on oath, what would you say?’ And calmly 
the witness made his reply: “‘I would say you lied.” -A gentle smile 


diffused itself all over the court room, like a lump of butter on a hot 
cake, and the unruffled witness stepped down.—[Galazy. 
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—L’ AURORE Lope Morning Light).—This is the name of a French 
Protestant weekly newspaper founded in 1866, and published in Mon- 
treal, Canada, at $1.50 (United States, $2.) per annum. It contains 
articles on the important questions of the day; aspecial correspondence 
from France on European, political and religious matters, as well as 
general family reading and news, etc. 

—lIn the course of the hearing of a motion on Tuesday, in the Irish 
Court of Exchequer, in which a pamphlet, published by the defendant, 
in relation to another action against him still pending, was produced in 
court, Mr. Baron Dowse read passages from it, in which he said the wri- 
ter accused the judge of incompetence, his own counsel of inefficiency, 
and the opposite counsel of corruption. ‘‘ Judges,” his lordship continued, 
are “often libelled. They are libelled every day. They take no 
notice of these libels, relying on their character as a sufficient refutation. 
In this way a sort of prescription is established, and at the end of ten or 
fifteen years, people begin to think there is some truth in the charges. I 
think that some time or other there ought to be a stand taken against 
this practice.” 

—TueE Indianapolis Journal in a recent editorial, referring to the bench 
and bar of that city declares that “the bench is losing its old-time rev- 
erence,” and “ that the bar has already forfeited in a great measure the re- 
spect due its members.”’ On both these assertions the Sentinal sharply 
joins issue. Of the judges it says: ‘Judge Howland, although a young 
man, fills his place with ability and dignity. Judge Perkins is one of 
the foremost legal scholars in the country. He has graced the bench of 
the highest court in the state, and is a worthy successor of a worthy man 
on the bench of our supreme court. Judge Newcomb is a man of abil- 
ity, of large legal acumen and of unquestioned integrity. He enjoys 
the confidence of the bar and the people, and has certainly done nothing 
to cause our courts to lose their ‘old-time reverence.’ The only excep- 
tion which can be made to the universal respect the people have for our 
judges is Judge Blair. He laid himself open to criticism for his course 
in the case of Wiles against our City Council ; and although his action in 
that matter did not point to corruption, yet it gave evidence of a party bias 
unbecoming a judge. Besides this, he has on several occasions addressed 
partisan clubs, and done other reprehensible things from a judicial stand- 

oint. Had the Journal singled him out as a judge for whom the people 

ave lost their ‘old-time reverence’ this clause in its indictment would 
have been taken as confessed ; but when it includes with him the other 
judges of our courts, we join issue and * place ourselves upon the coun- 
try. ” 


—Tue late Sir John T. Coleridge was born in 1790. He was sent at 
an early age to Eton, and afterwards entered Oxford on a scholarship 
which he gained at Corpus Christi College. The Irish Law Times, 
speakin of him, says: Settling in London, he commenced the active 
study Of the law in chambers, and was called to the bar at the Middle 
Temple in 1819. Though he never entered Parliament, yet business 
flowed in upon him rapidly, and in 1832 he obtained the coveted honor 
of a serjeant’s coif. He had already gained some literary and legal 
reputation by his pen, having been a constant contributor to, and for a 
short time editor of, the Quarterly Review ; and also having brought out 
an annotated edition of ‘‘ Blackstone’s Commentaries,” which is still 
highly thought of by legal students. In 1835 he was promvted to the 
bench as one of the judges of the Court of King’s Bench. It is needless 
to add that while practicing at the bar few men of his age enjoyed a 
higher standing than Mr. Serjeant Coleridge, or that on the judicial 
bench he fully sustained the high opinion which was entertained of him, 
both personally and professionally, by his brethren of the long robe. 
He was great at Ruseadl na and thoroughly conversant with legal tech- 
nicalities, but he was also a man of highly cultivated talents, large and 
broad views, and of such unimpeachable honesty and integrity that his 
opinion always commanded respect. He was well known for his attach- 
ment and loyalty to the Church of England and for his acquaintance 
with ecclesiastical law, so that when, after his retirement from the 
bench in 1858, he was added to the list of Privy Councillers, his advice 
and opinion was constantly sought upon matters of the most important 
character. It is almost superfluous to add that his retirement from his 
seat on the bench caused the greatest and most general regret, and that 
all the bar who had practiced before him bore testimony to its reality. 
His eldest son is Lord Coleridge, Chiet Justice of the Common Pleas 
Division of the High Court of Justice. 

—An endeavor will be made during the present session of Parliament 
to introduce an important innovation in the law of evidence in criminal 
trials. A bill has been brought in for the purpose of enabling prisoners 
and their wives or husbands to give evidence at such trials. The main 
provisions are that a prisoner may give evidence on his own behalf, and 
may call his or her wife or husband, as the case may be, to give evidence 
on behalf of the accused. It seeks to enable a prisonor to be called asa 
witness by a co-prisoner in the ordinary way, and with the ordinary lia- 
bility to cross-examination., . The bill, however, does not interfere with 
the right of the accused to address the jury. No prisoner is to be com- 

lied to give evidence against his will, but if he does enter the witness- 

x he will be liable to a prosecution for perjury in case the evidence 
given is false. Nor will any prisoner be bound to answer questions that 
tend to criminite him. This recognition of an inquisitorial form of 
criminal procedure may be fittingly compared with the remarks of Mr. 
Fitzjames Stephen, whose excellent work on the criminal law is well 
worthy of study: ‘The practice of the courts,” —- the learned author 
at p. 192, “up to the time of the revolution of 1688, and for some little 
time after, was that the prisoner should be questioned at his trial; and 
till the year 1848, the committing magistrates were bound by statute to 
take his ‘examination,’ a word which naturally suggests questioning, 





and was judicially held to justify it.” Many illustrations of this “ ex- 
amination” may be cited from the state trials. Referring to the pres- 
ent practice, he continues, “‘The result of the practice is less favorable 
to prisoners than its appearance and its intention. An ignorant and 
stupid man is put at a greater disadvantage by being left entirely to him- 
self, than he could be by being examined.” ere is much truth in this. 
Whoever is familiar with criminal trial knows too well the difficulties 
under which a prisoner labors. ‘‘ The prisoner,” says Mr. Stephen, “ is 
called upon without any previous practice to throw his defence into a 
series of interrogatories, duly marshalled, both as to the persons to be 
asked, and as to the subjects to be enquired into, an accomplishment 
which trained lawyers often pass years in acquiring imperfectly. After 
this interruption has occurred three or four times in the course of a trial, 
the prisoner is not unfrequently reduced to utter me lexity and forgetful- 
ness, and thinks it respectful to be silent. . . . Hardly any ignorant per- 
son can tell a story of the simplest kind without irrelevant details. . . . 
A few questions would constantly clear up the whole; but the prisoner 
may not be questioned, and his liberty is often sacrificed to a groundless 
fear of invading it.” That much may be said in favor of the procedure 
now in use is clear upon the slightest consideration ; but it is also equal- 
ly clear that some remedy may be discovered for the evil here indicated, 
without changing the character of a Crown prosecution, and transform- 
ing it into a persecution by the Crown.—[The Law Times. 


—Ricuarp H. Dana, Jr., of Massachusetts, has been appointed min- 
ister plenipotentiary to England, vice Robert C. Schenck, resigned. 
Mr. Dana is worthy of the position, and the position is worthy of him. 
The London Times compliments our country for sending them such a 
man, and congratulates England on receiving him. , The following, taken 
mainly from the ‘Auesrican Dyslepaiie, may be of general interest: Rich- 
ard Henry Dana, Jr., is the son of Richard Henry Dana, and grandson of 
Chief Justice Francis Dana, and was born at Cambridge, Mass.; August 
1, 1815. He graduated at Harvard college in 1837. Having been com- 
oi by an affliction of the eyes to suspend his collegiate course in 

834, he made the voyage described in his ‘‘Two Years Before the 
Mast,” to California, then an almost unknown region. He was a mem- 
ber of the law school from 1837 to 1840, and during two years of that 
time was also adjunct to Prof. Channing in the department of rhetoric 
in the university. He was admitted to the Boston bar in 1840, and was 
at once employed in admiralty cases. In 1841 he published a manual of 
sea usages and laws, under the title of ‘The Seaman’s Friend,” repub- 
lished in England as “The Seaman’s Manual.’’ His practice now be- 
came general in the law courts. He was engaged in 1845 in the well 
known investigation of the presumption of murder or homicide in 
York’s case [9 Met., 93], which led to a revision of the decisions and to 
new enactments on the general subject in several states. He also de- 
fended the legal right to require the use of the Bible in the common 
schools in Maine; discussed the canon law of the Episcopal church 
in the Rev. Mr. Prescott’s case in 1852; the title to public and religious 
charities in the cuse of the Presbyterian Synod v. The Parish of the 
late Dr. Channing, in 1854, and in the case of the Price charity in 1864 ; 
and appeared for the defence in the numerous trials for the rescue of the 
slave Shadrack in 1853, and in the mcre celebrated case of Anthony 
Burns in 1854. He was a member of the Massachusetts constitutional 
convention of 1853. In 1861 he was appointed United States Attorney 
for Massachusetts, and held that office until 1866, arguing every prize 
case that came up in the district. He also in conjunction with Mi Ev- 
arts, argued the prize cases for the government before the supreme 
court, laying down the principles that in a civil war a government can 
exercise Lelihesnent powers against its own citizens, on its own soil or on 
the high seas, just as against neutral nations; that any portion of her 
soil in actual, firm possession and control of a rebellion is enemy terri- 
tory, in the technical sense of the laws of war, and the property of per- 
sons residing in such territory is enemy property, in the technical sense 
of the prize law, irrespective of their personal loyalty or disloyalty, 
the property being, in-such case, condemned as prize and not forfeited 
for violation of law; that enemy territory depends on the fact of hostile 
occupation for the time being, and has no reference to any so-called or- 
dinance of secession or declaration of independence, and that although the 
President can not initiate a war, he can in the absence of Congress use war 
powers for the national defence. These principles were established in 
the decision of the court. Mr. Dana also drew up the er act of 1864. 
which repealed all prior acts on the subject, and_completed a prize code 
for the United States. He was counsel for the United States in the pro- 
ceedings against Jefferson Davis for treason in 1867-68. In 1866, by 
request of the family of Mr. Wheaton, he published an edition of 
Wheaton’s “ Elements of International Law,” covering the period be- 
tween Mr. Wheaton’s death in 1848, and the time of publication. “His 
note, No. 215, on the legislative, judicial and diplomatic history of the 
neutrality laws of the United States and Great Britain, was printed by 
the government, and translated into French for the use of the arbitrators 
at Geneva in 1872. Others of his notes were frequently cited by the 
counsel on each side and by the arbitrators in their opinions. In 1867 
and 1868, he represented Cambridge in the Massachusetts legislature, 
and was chairman of the committee on the judiciary. His speech in the 
legislature in 1867, in favor of the repeal of the usury laws, was printed 
at the request of the members, and re-printed in 1873 in New York, by 
a body of gentlemen interested in the repeal of usury laws generally. In _ 
1866 he received the degree of LL. D. trom Harvard College ; and he 
was lecturer on international law in the law school of the srevenwey in 


1866 and 1867. In 1868 he was a candidate for representative in Con- 
— in opposition to B. F. Butler in the Essex district, and was de- 
eated by a large majority. 




















